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The research comprises an introduction and six 
sections followed by a conclusion containing the 
most important results. The introduction provides 
a definition of Islamic financing using the format 
of a sale with the exception of the usufruct. This 
term refers to the sale of an asset (the title and its 
usufruct) with an exclusion of the usufruct for a 
stipulated period (for example, the financing period) 
and then the lease of the usufruct to the customer for 
the excluded period. LARIBA applies the Declining 
Participation in Usufruct Model to this format. The 
Declining Participation in Usufruct Model resembles 
the model of a partnership ending in transfer of 
ownership from one angle: the ownership stake of 
the financing institution continually diminishes in 
proportion to the increasing ownership stake of the 
customer. They differ, however, in the subject of 
the partnership. A partnership ending in transfer 
of ownership is based on joint ownership of the 
entire asset, comprising both the title and the 
usufruct, while Declining Participation in Usufruct 
exclusively involves joint ownership of the usufruct. 

Islamic financing using the format of a sale with 
the exception of the usufruct has been practiced 
in the United States of America for some time by 
American Finance House LARIBA, which was 
founded in 1987. Despite that, this financing format 
has not received sufficient academic attention, 
nor has it received sufficient attention from other 
Islamic finance institutions (IFIs). The latter have 
concentrated on other modes of financing such 
as murābaḥah sales, leases ending in transfer of 
ownership, partnerships ending in transfer of 
ownership, and others. This paper represents an 
attempt to help fill that research gap. After this 
introduction, section two deals with the concept of 
a sale with the exception of the usufruct, clarifying 
the difference between it and related concepts. The 
section begins by explaining the different types of 
rights associated with ownership; i.e., the right to 
the title in one’s capacity as the owner and the right 
to the usufruct in one’s capacity as the beneficiary. 
It also explains the difference between complete 
ownership and incomplete ownership as well as 
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the difference between transferring the ownership 
of the usufruct and granting the right to use an 
asset. It also clarifies that it is possible to structure 
the format of “a sale with the exception of the 
usufruct” on the basis of the sale of an asset (the 
title and its usufruct) with exclusion of the usufruct 
for a stipulated period. Alternatively, the sale could 
be formulated as the sale of the title only and not 
of the usufruct. Moreover, the section discusses the 
concepts related to the format of a sale with the 
exception of the usufruct. These are: 

 y the normal sale of an asset (the title and its 
usufruct);

 y the sale and repurchase of an asset (ʿīnah);

 y the sale of an asset (the title and its usufruct) 
followed by the lease of the usufruct to the 
original owner;

 y the sale of usufruct only (ijārah);

 y the sale of an asset followed by the repurchase 
of the title (ʿīnah in the title only);

 y ʿumrāʾ and ruqbāʾ (lifetime gifts);

 y the right of personal benefit from real estate;

 y beneficial ownership and legal ownership.

 
The section ends by mentioning the Sharīʿah 
parameters that must be observed in developing 
Islamic financing products based on the format of a 
sale with the exception of the usufruct. 

Section three deals with the Sharīʿah status of 
“a sale with the exception of the usufruct” by 
examining the rule regarding such a stipulation. The 
evidence of those who permit it, i.e., the Ḥanbalīs 
and Mālikīs, is presented. They base their position 
on the ḥadīth of Jābir ibn ʿAbd Allāh and the ḥadīth 
that prohibits exceptions in sales except when the 
exception is clearly specified. The Ḥanbalīs permit 
this form of sale absolutely, while the Mālikīs 
permit it on the condition that the asset remains 
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in existence without change during the period of 
exclusion. The Ḥanafīs and Shāfiʿīs, who prohibit 
this sale format, rely on a number of items of 
evidence. They include the ḥadīth prohibiting a sale 
with a stipulated condition, the ḥadīth prohibiting 
an exception in a sale, the ḥadīth prohibiting two 
sales in one sale as well as a counter-interpretation 
of the ḥadīth of Jābir. The section also presents the 
most important points raised by jurists in discussing 
the arguments of those who prohibit this format. 
The view of the Ḥanbalīs and Mālikīs permitting the 
format is chosen as the weightier opinion. The rules 
regulating the use of a sale with the exception of the 
usufruct are then presented. They include:

 y the rule on stipulating exclusion of the usufruct;

 y the Sharīʿah rules on liability for the asset and 
for the excluded usufruct;

 y the Sharīʿah rules regarding the purchaser’s 
disposal of the asset whose usufruct has been 
excluded;

 y the Sharīʿah rules regarding the seller’s disposal 
of the excluded usufruct;

 y the Sharīʿah rules regarding the price of the 
excluded usufruct;

 y the rule on combining the sale of the asset with 
the lease of the excluded usufruct in a single 
contract. 

 
Section four is an applied study of the products of 
American Finance House LARIBA that are based 
on Declining Participation in Usufruct. A brief 
profile of American Finance House LARIBA and its 
products is presented. These include the financing 
of existing residential and commercial property and 
motor vehicles as well as construction financing. 
The standard procedures for financing are explained 
as well as the procedures for three types of non-
standard cases: 

(1) The purchase agreement has been signed 
conditional upon the approval of a finance 
provider without naming LARIBA in the 
contract as the finance provider.

(2) The purchase started out as a cash sale but 
then shifted to a sale by means of a financer.

(3) Early settlement.

 

The section also discusses the procedures for 
refinancing, which comprise three cases: 

(1) A piece of real estate is jointly owned by 
the customer and another Islamic bank or 
financial institution.

(2) With LARIBA customers;

(3) The original financing was done with a 
conventional bank.

 
Moreover, the section presents the documents 
and templates used in the products of American 
Finance House LARIBA, which are of two types: 
Sharīʿah documents and conventional documents. 
The mechanisms are explained that LARIBA uses 
to calculate the return and the comparable market 
rental rate of the property, including the software 
program Islamabad. A practical example of Declining 
Participation in Usufruct as practiced by LARIBA is 
also presented.

Section five discusses additional Sharīʿah rulings 
related to the Declining Participation in Usufruct 
Model as implemented by LARIBA. These are related 
to the following issues: 

(1) Dealing with US government-sponsored 
enterprises (GSEs) such as Freddie Mac and 
Fannie Mae, which raises the possible issue of 
sale of debt;

(2) A promise to purchase at a stipulated price, 
which has a different ruling for shirkat al-
milk (jointly owned property) than for 
shirkat al-ʿaqd (a contractual [profit-seeking] 
partnership); 

(3) Making the customer/partner the agent for 
purchasing the property;

(4) Purchasing with an option of annulment;

(5) Combining a sale and a lease in one contract; 

(6) Using a deed of trust and making it a reference 
in legal proceedings;

(7) Imposing late payment penalties for 
procrastinating in debt payments;

(8) Registering the property in the name of the 
customer, which does not conflict with the 
partnership agreement;  

(9) Having the customer pay the fees and 
expenses associated with legal registration;
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(10) Liability for the asset that has been sold with 
the exception of the usufruct;

(11) Early settlement;

(12) Annulment of the contract;

(13) Refinancing.

 
Section six presents the results of a Sharīʿah 
audit of the design and structuring of the products 
involving a sale with the exception of the usufruct as 
implemented by American Finance House LARIBA. 
The purpose of the audit is to make sure that the 
procedures and documentation are in line with the 
Sharīʿah rulings explained in this research.   

Section seven undertakes a qualitative and 
quantitative analysis of the risks associated with 
financing using the format of the sale of an asset 
with the exception of the usufruct, particularly as 
conducted by American Finance House LARIBA. 
The qualitative analysis discusses:

 y Credit risk

 y Equity investment risk

 y Market risk

 y Liquidity risk

 y Rate of return risk, and

 y Operational risk

 
The quantitative analysis involves a calculation of 
the degree of each of the abovementioned risks, 
explains the concept of a risk matrix and then 
applies it to the sale of an asset with the exception of 
the usufruct as implemented by American Finance 
House LARIBA.
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The Topic of the Research and Its 
Importance

The Islamic financing format of a sale with the 
exception of the usufruct means the sale of an asset 
(the title and its usufruct) with an exclusion of the 
usufruct for a stipulated period (for example, the 
financing period) and then the rental of the usufruct 
to the customer for the excluded period. The fiqh 
characterization of this format is that it is a type of 
bayʿ al-thunyā, which means the seller stipulates 
the benefit of the sold object for a known period. 
Examples from classical fiqh include sale of a house 
with a stipulation of the right to reside there for one 
month; or a camel with a stipulation of the right 
to ride it to a known destination; or a slave with a 
stipulation of the right to his service for a year. 

It is on the basis of this format that American 
Finance House LARIBA implements the Declining 
Participation in Usufruct Model for financing. The 
financing entity purchases the asset in partnership 
with the customer; it then sells the customer its 
portion of the asset (the title and its usufruct) with 
the exclusion of the usufruct for a stipulated period, 
which is the financing period. The financing entity 
then leases the usufruct to the same customer for 
the period of the exclusion. The rental fee for the 
usufruct constitutes the return on the financing. 
During the lease period, LARIBA’s ownership 
share in the usufruct steadily diminishes while the 
customer’s share steadily increases. By the end of 
the financing period, the customer will be the sole 
and complete owner of the asset.

The format of Declining Participation in Usufruct 
bears a resemblance to the format of a partnership 
ending in transfer of ownership. In both formats, 
the ownership share of the financing institution 
diminishes in proportion to an increase in the 
ownership share of the customer. They differ in that 
the format of a partnership ending in transfer of 
ownership is based on joint ownership of the entire 
asset (the title and its usufruct) whereas the format 
of Declining Participation in Usufruct is limited to 
joint ownership of the usufruct alone. 

Section 1

The Islamic financing format of 
a sale with the exception of the 
usufruct means the sale of an 

asset (the title and its usufruct) 
with an exclusion of the 

usufruct for a stipulated period 
(for example, the financing 

period) and then the rental of 
the usufruct to the customer for 

the excluded period.

“

”
Islamic financing using the format of a sale with the 
exception of the usufruct has been practiced in the 
United States of America for some time by American 
Finance House LARIBA, which was founded in 1987. 
Despite that, this financing format has not received 
sufficient academic attention, nor has it received 
sufficient attention from other Islamic finance 
institutions (IFIs). The latter have concentrated on 
other modes of financing such as murābaḥah sales, 
leases ending in transfer of ownership, partnerships 
ending in transfer of ownership and others. This 
paper represents an attempt to help fill that research 
gap by explaining the concept and systematically 
explaining the Sharīʿah basis for it, the way it is 
structured for financing purposes, the way it is 
implemented by American Finance House LARIBA, 
the results of a Sharīʿah audit of its implementation, 
and a qualitative and quantitative analysis of the 
risks associated with it. 

Problem Statement

The legal environment in Western countries differs 
from the legal environment in Arabic countries. 
The laws in Western countries have generally 
developed in a cultural environment of religious 
plurality and secularism, which presents challenges 
for the application of Islamic finance products. 
These include the challenges of ownership risks, 
the challenges of taxation whenever ownership is 
transferred in a financing transaction, the challenges 
posed by early settlement, and other challenges. 

INTRODUCTION
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Thus, the need arose to think about developing a 
financing product that fulfills the relevant Sharīʿah 
parameters while being attuned to the challenges 
of this legal environment. A survey of financing 
formats applied in Western countries, particularly 
in the United States, reveals that IFIs implement the 
well-known financing formats such as murābaḥah, a 
lease ending in transfer of ownership, a partnership 
ending in transfer of ownership, and others. On the 
other hand, American Finance House LARIBA uses 
the format of Declining Participation in Usufruct 
based on the format of a sale with the exception 
of the usufruct, which was well known to Muslim 
jurists. The reason for this is that it complies with 
the Sharīʿah parameters while effectively navigating 
the challenges of this legal environment.

Based on that, the problem dealt with in this research 
is as follows:

How is Islamic financing using the format of a sale 
with the exception of the usufruct implemented 
by American Finance House LARIBA; what is the 
comprehensive Sharīʿah basis for the way it is 
implemented; and what are the operational problems 
and risks associated with it? 

The Objective of the Research

The research aims to deal with the problem 
highlighted above by explaining the concept of a sale 
with the exception of the usufruct, its legal status in 
the Sharīʿah, how it is applied in the realm of Islamic 
finance by American Finance House LARIBA, and 
the operational problems and risks associated with 
it. 

Research Methodology

The research uses the following methods: 

(1) Surveying and discussing the Sharīʿah 
evidence and juristic views related to a sale 
with the exception of usufruct (SXU), and 
determining the weightiest view.

(2) Analytically studying the implementation of 
SXU by American Finance House LARIBA, 
the additional Sharīʿah rulings related to 
it, and the operational problems and risks 
associated with it.

Literature Review

Some studies have been conducted that deal with 
the fiqh aspect of the format and the possibility 
of benefiting from it in contemporary financial 
transactions. There are also studies which have dealt 
with the implementation of this format by IFIs. 

Studies Dealing with the Fiqh Aspect

A. Fiqh Books:

Discussions of the format of a sale with the exception 
of the usufruct can be found scattered throughout 
the classical books of fiqh, particularly those of 
the Mālikī and Ḥanbalī Schools. The Mālikī books 
include: 

 y Al-Furūq al-Fiqhiyyah, by al-Baghdādī;

 y ʿIddat al-Burūq fī Jamʿ Mā fī al-Madhhab min 
al-Jumūʿ wa al-Furūq, by al-Wansharīsī;

 y Bidāyat al-Mujtahid wa Nihāyat al-Muqtaṣid, by 
Ibn Rushd, the grandson; and 

 y Al-Bayān wa al-Taḥṣīl, by Ibn Rushd, the 
grandfather. 

 
The Ḥanbalī books include: 

 y Al-Kāfī, by Ibn Qudāmah al-Maqdisī;

 y Al-Mughnī, also by Ibn Qudāmah al-Maqdisī; 

 y Al-Qawāʿid fī al-Fiqh al-Islāmī, by Ibn Rajab; 
and 

 y Al-Istikhrāj li Aḥkām al-Kharāj, also by Ibn 
Rajab. 

A research paper titled Adawāt Mubtakarah li 
Muʿālajat al-Makhāṭir, by Sāmī al-Suwailem (2004). 

The author explained that this format is one of 
the instruments for protection against the risks 
associated with assets, whether they pertain to 
their damage or to changes in value. If an investor 
wishes to get a return from a piece of real estate, for 
example, and to neutralize its market risk or force 
majeure risk, he can sell the property for a deferred 
price with the exclusion of the usufruct of the real 
estate for the period of the contract. The research 
deals with this format quite briefly in the space of a 
single page. 
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Mashrūʿ al-Muntajāt wa al-Adawāt al-Māliyyah fī 
al-Fiqh al-Islāmī (IRTI, 2008).

This encyclopedic work makes scattered references 
to the format of a sale with the exception of 
usufruct. The aim of the book is to discover and 
extract financing products from classical fiqh books.  
Mention of this format can be found in entries 
for terms such as “exception in a sale”, “exception 
of usufruct”, “exception of a fetus”, “exception of 
residence”, etc.; however, there is no discussion of 
the extracted texts. 

A research paper titled Taʾjīr al-ʿAyn al-Mushtarāh 
li Man Bāʿahā (Ṣarāḥatan wa Ḍimnan), by Nazīh 
Kamāl Ḥammād (1428H).

The research undertakes a detailed fiqhī presentation 
of leasing an asset by the party that sold it with the 
exception of the usufruct for a specified period. It 
explains the views of scholars on the issue, their 
evidence and their discussion of it. It summarizes 
the opinion in three views; the first absolutely 
prohibits it, which is the view of the Ḥanafīs and 
Shāfiʿīs. The second view considers it impermissible 
if the exclusion is phrased as an exception and the 
excluded usufruct is substantial; however, if it is 
phrased as a condition (that is, the stipulation of a 
lease in the sale contract), it is valid and binding; 
this is the Mālikī position. The third view permits it 
without qualification; this is the Ḥanbalī position, 
and the author endorses it as the weightiest view. 

A research paper titled Istithnāʾ al-Manfaʿah fī ʿAqd 
al-Bayʿ fī al-Fiqh al-Islāmī, by Taysīr Barmū (2013).

The research undertakes a comparative fundamental 
Sharīʿah study of the format of a sale with the 
exception of the usufruct and the extent of its 
permissibility from a fiqhī perspective. The research 
concludes that the format is permissible and that 
the seller has the right to stipulate [the right to] the 
usufruct of the sold item or to exclude it from the 
sale for a specified period proportional to his need 
for the usufruct of the sold item after concluding 
the sale contract. The period varies according to the 
nature of the sold asset and to people’s customs in 
that regard.   
 
B. Studies Dealing with Implementation of the  
     Format by Islamic Finance Institutions

The Sixth Nadwat al-Barakah Forum on Islamic 
Economics, Resolution No. 4/6 regarding formats for 
real estate financing used by al-Barakah’s London 
branch (1990). 

The researcher believes that the first time the 
format of a sale with the exception of the usufruct 
was suggested as a financing product was in 1990 
at the sixth Nadwat al-Barakah Forum on Islamic 
Economics, in Resolution No. 4/6 regarding formats 
for real estate financing used by al-Barakah’s 
London branch. American Finance House LARIBA 
used this resolution in developing its version of a 
sale with the exception of the usufruct, which it calls 
Declining Participation in Usufruct, as has already 
been mentioned.

Research papers titled Sharikāt al-Tamwīl al-
Islāmiyyah al-ʿĀmilah ʿalā al-Sāḥah al-Amrīkiyyah, 
by Maʿn Khālid al-Quḍāh (2006), and Madā 
Mashrūʿiyyat al-Mushārakah al-Muntahiyah bi al-
Tamlīk kamā Tujrīhā Sharikat Lāribā, by Aḥmad al-
Ṣuwayʿī Shulaybik (2006). 

These two studies were presented as an attempt to 
evaluate the Sharīʿah compliance of the financing 
products used by Islamic finance institutions 
operating in America. Both papers classified 
this format as the financing format known as 
a partnership ending in transfer of ownership 
(mushārakah muntahiyah bi al-tamlīk) rather 
than a sale with the exception of the usufruct. The 
subsequent discussion was then conducted on the 
basis of this classification. 

An article titled Ḥulūl Ibdāʿiyyah: Numūdhaj Bayt 
al-Tamwīl al-Amrīkī, by Abdulbari Mashal (2014).

The article deals with the fundamental Sharīʿah 
issues related to the financing format employed by 
American Finance House LARIBA, which is the sale 
of an asset with the exception of the usufruct, and it 
discusses the distinguishing features of this format. 
This article and the ideas in it may be considered the 
first seed of this research.   

A two-part article titled Al-Tamwīl al-ʿIqārī al-Islāmī 
fī Amrīkā Tawṣīf Dawr Freddie Mac wa Fannie Mae, 
by Abdulbari Mashal (2014 & 2015).

The researcher discussed in a simple manner the 
role of US government-sponsored enterprises 
(GSEs) such as Freddie Mac and Fannie Mae in real 
estate financing in the United States of America. He 
also discussed the resolution of the Association of 
Muslim Jurists of America regarding the financing 
institutions operating in the American market, 
including LARIBA (2014).
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C. Comments on the Existing Literature

Studies That Deal with the Fiqhī Angle 

The studies of Nazih Hammad and Taysīr Barmu 
focus on discussions of the juristic controversy on 
the permissibility, or impermissibility, of a sale with 
the exception of the usufruct. They do not concern 
themselves with a discussion of this type of sale as a 
financing format or with the detailed Sharīʿah rulings 
related to its use in financing. The current research 
is distinguished by its derivation of the Sharīʿah 
rulings related to the financing format implemented 
by American Finance House LARIBA whereas the 
previous studies were concerned with identifying 
Sharīʿah issues and rulings without reference to any 
particular financing format. This study also focuses 
on a stipulated exception of the usufruct in the sale 
and then leasing it to the same buyer of the title, and 
the effect this has on the Sharīʿah rulings. It looks at 
the liability for the title and the usufruct as well as 
responsibility for major and routine maintenance of 
the asset. It also looks at the combination of a sale 
and lease in one contract along with other issues. 
Previous studies have not discussed them or even 
alluded to them. This study is thus deeper and more 
comprehensive regarding the following rulings:

 y Dealing with United States government-
sponsored enterprises (GSEs) like Freddie Mac 
and Fannie Mae;

 y A purchase undertaking at a specified price;

 y Authorizing the customer/partner to execute 
the asset purchase;

 y Purchasing with an option of annulment;

 y The combination of a sale and a lease in one 
contract;

 y Using a deed of trust and making it a basis for 
settling legal disputes;

 y Imposing late-payment penalties on a 
procrastinating debtor;

 y Registering the asset in the name of the 
customer;

 y Having the customer pay the fees and expenses 
of registration;

 y Liability for the asset sold with the exception of 
the usufruct;

 y Early settlement;

 y Annulment of the contract;

 y Refinancing.

 
Studies Dealing with the Implementation of  the 
Financing Format by LARIBA 

The studies of al-Quḍāh and Shulaybik did not 
accurately comprehend the true meaning of the 
format, which is a sale with the exception of 
the usufruct. They discussed it based on a fiqh 
characterization of it as the familiar financing format 
of a partnership ending in transfer of ownership and 
not as a sale with the exception of the usufruct. Both 
studies called on LARIBA to correct the transaction 
as per the requirements of partnership ending in 
transfer of ownership. Therefore, neither study 
dealt with the format of a sale with the exception 
of the usufruct and, as such, cannot be considered 
previous studies on the subject in the opinion of this 
researcher.

The articles of Dr Abdulbari Mashal can be 
considered as preliminary attempts to acquaint 
readers with the financing format implemented 
by American Finance House, clarify its nature and 
invite further study of it in order to generalize its 
implementation by Islamic finance institutions. The 
current study is a response to that call.  

In consideration of that, the current study may be 
considered the first academic study on the way Islamic 
financing using the format of SXU works and how it 
has been implemented by American Finance House 
LARIBA. It provides a thorough understanding of 
the Sharīʿah status of this application, the issues 
raised by LARIBA’s implementation of it, and the 
risks associated with it. 

 

The current study may be 
considered the first academic 

study on the way Islamic 
financing using the format of 

SXU works and how it has been 
implemented by American 

Finance House LARIBA.

“

”  
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Organization of the Study

After this introduction, the study is organized into 
the following sections:

Section two: The concept of a sale with the 
exception of the usufruct and what distinguishes it 
from related concepts;

Section three: The legal status of SXU in the 
Sharīʿah;

Section four: An applied study of the products 
of American Finance House LARIBA based on 
“Declining Participation in Usufruct”;

Section five: Supplementary Sharīʿah rulings 
related to the model of “Declining Participation in 
Usufruct” as implemented by LARIBA;

Section six: A Sharīʿah audit of the financing format 
of SXU as implemented by American Finance House 
LARIBA;

Section seven: The general risks associated with 
the financing format of SXU and the particular risks 
associated with LARIBA’s implementation of it.
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A Sale with the Exception of the 
Usufruct

Property Rights over an Asset/the Title/the 
Usufruct

Two basic rights are combined in any asset: 
the owner’s right to the title (raqabah), and the 
beneficiary’s right to the usufruct (al-Zarqā, 2004).

This can be clarified as follows:

(1) Property rights comprise three components 
that represent the owner’s authority over 
the asset: the right to use it (for example, by 
residing there), the right to derive a profit 
from it (for example, by leasing it), and the 
right to dispose of it (for example, by selling 
it, giving it away, pledging it, converting it to 
an endowment, etc.).

(2) The right to the usufruct comprises the right 
to use it and the right to derive a profit from 
it.

(3) The right to the title comprises only the right 
to dispose of it. 

This is clarified in the figure below:

Figure 2-A 
Property Rights over an Asset/the Title/the Usufruct

Section 2

Complete and Incomplete Ownership

Ownership of the title by itself or the usufruct 
by itself is considered incomplete ownership. 
Ownership is only complete when ownership of the 
title and ownership of the usufruct are both held by 
one person (Ḥassān, 2013). 

Transferring Ownership of the Usufruct 
(Manfaʿah) and Bestowing the Right of 
Benefit (Intifāʿ)

Imām al-Qarāfī (2003) pointed out the difference 
between transferring ownership of usufruct and 
bestowing the right to benefit. The beneficiary 
of the latter only has the personal right to benefit 
directly from the usufruct. Transferring ownership 
of usufruct is more comprehensive; the new owner 
may personally use it or he may enable another 
person to use it for a consideration, as in a lease, or 
without consideration by allowing them to borrow 
it for free.  

Is the Ownership of Usufruct Permanent or 
Temporary?

The ownership of usufruct is temporary, not 
permanent. Shaykh al-Zarqā (2004) has explained 
that the ownership of anything is not intended for 
the thing per se; the aim is to derive benefit from 
it. Ownership of an asset would be meaningless if 
not for the benefit expected from it. The Sharīʿah 
only ratified the concept of ownership of the title 
in order that it be the basis for complete freedom 
to benefit from it and dispose of it lawfully, even by 
consuming it. If we were to imagine a permanent 
separation of the corporeal ownership of a thing 
from the right to benefit from it, it would be an 
absurdity that legislation would not affirm. It would 
only affirm the separation in exceptional cases on a 
temporary basis, and in the end the benefits would 
follow the asset again and the logical benefits of 
corporeal ownership would be restored to it. 

THE CONCEPT OF A SALE WITH THE EXCEPTION OF THE USUFRUCT AND 
WHAT DISTINGUISHES IT FROM RELATED CONCEPTS

Property rights

The right to  
the title 

(raqabah)

The right of 
disposal

The right to  
derive profit

The right to  
use

The right to the usufruct

Incomplete 
ownership

Complete ownership

Incomplete 
ownership
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Another unique feature of the ownership that 
Shaykh al-Zarqā (2004) mentioned is that ownership 
of the asset cannot be made temporary. On the other 
hand, the basic rule for ownership of usufruct is 
that it is temporary. When ownership of an asset is 
established by any of its causes, it is established on 
a permanent basis. After that, the only imaginable 
scenario by which this would change is if a new 
cause effects its transfer. In the absence of any cause 
of transfer such as a new contract or special causes 
(like inheritance or payment of blood money or 
indemnity for damages), the previously established 
ownership will not end. Based on this principle, 
Muslim jurists stipulated that one of the conditions 
for the validity of a sale is that it not be temporary. 
If it is made temporary, the sale will be invalid. As 
for ownership of benefit without ownership of the 
underlying asset, the basic rule is that it is effective 
for a specified time. This is the case in a gratuitous 
loan of an asset, a lease and a bequest awarding 
the benefit of a certain asset to a certain person for 
a certain time. When that fixed period ends, the 
right to the benefit ends with it. When usufruct is 
transferred by an exchange contract like a lease or 
settlement, the stipulated period is binding upon the 
seller and he has no option to rescind. That is because 
the contract is tantamount to a sale of the usufruct 
for a stipulated period. Jurists have declared that a 
lease is actually a type of sale, specifically a sale of 
usufruct as opposed to the sale of the entire asset. 
On the other hand, if the ownership of the benefit is 
effected by a gratuitous contract, i.e., the loan of the 
asset, it is not binding on the lender. He can shorten 
the period or even take back the lent asset whenever 
he chooses.

One of the conditions for the 
validity of a sale is that it not 

be temporary. As for ownership 
of benefit without ownership of 
the underlying asset, the basic 
rule is that it is effective for a 

specified time.

“

”
 

The Formats of a Sale with the Exception of 
the Usufruct

A sale with the exception of the usufruct could be 
structured as follows:

(1) Sale of an asset (the title and its usufruct) with 
the exclusion of the usufruct for a stipulated 
period. For example, A sells an asset (the 
title and its usufruct) to B and stipulates the 
exclusion of the usufruct for a stipulated 
period. This is depicted in Figure 2-B: 

Figure 2-B 
Sale of an Asset (the Title and Its Usufruct) with the  

Exception of the Usufruct for a Stipulated Period

As shown above, since B, the new owner of the 
asset, has no authority over the usufruct during the 
excepted period, it is possible to say that he owns 
only the title during the excepted period and that his 
ownership is incomplete until the excepted period 
ends. 

(2) Sale of the title only while retaining the 
usufruct permanently;1  for example, A sells 
the title of a certain asset to B and retains the 
ownership of the usufruct of the asset. This is 
depicted in Figure 2-C:

 

Figure 2-C 
Sale of the Title Only without the Usufruct

A B

Owns asset  
(title &  

usufruct)

Owns usufruct 
temporarily  

(the excepted 
period)

Final 
Result

Sale of an asset (the title and its 
usufruct) with the exception of the 

usufruct for a stipulated  
period (bayʿ al-istithnāʾ)

A B

Owns titleOwns usufruct
Final 
Result

Sale of title only  
without usufruct
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Related Concepts

Sale of an Asset (the Title and Its Usufruct)

A sale is a contract that effects the transfer of 
ownership of an asset (the title and its usufruct) 
from the seller to the buyer and establishes for the 
buyer the three rights related to the asset that is the 
object of the contract:

(1) The right of use such as residence;

(2) The right to profit such as by a lease; 

(3) And the right of disposal such as by a sale, 
gift, pledge, endowment, etc.

 
It is clear from this that the sale of an asset results 
in complete ownership for the buyer since complete 
ownership comprises ownership of the title and 
the usufruct together (Abū Zahrah, n.d.; Al-Zarqā, 
2004). This is depicted in Figure 2-D:

 
Figure 2-D 

Sale of an Asset (the Title and Its Usufruct)

 
Sale of an Asset and Repurchase of It (Bayʿ 
al-ʿĪnah):

ʿĪnah involves selling an asset to someone for, say, 
100 on credit and then buying it from him for 80 
in cash (AAOIFI, 2015, No. 25); for example, A 
sells a certain asset (the title and its usufruct) to 
B for deferred payment; then A purchases the 
same asset from B for a spot price that is lower 
than the first price. This is depicted in Figure 2-E: 
 

A B

Owns the asset 
(title and  
usufruct)

Does not own
Final 
Result

Sale of an asset 
(title and usufruct)

Figure 2-E 
Sale of an Asset (the Title and Its Usufruct) and  

Repurchase of It (Bayʿ al-ʿĪnah)

 
Sale of an Asset Followed by a Lease of the 
Usufruct:

Party A sells an asset (the title and its usufruct) to 
Party B; then B leases the asset to A. Some call this 
an ʿīnah sale involving usufruct. In terms of the 
final result, an ʿīnah sale involving usufruct bears 
a resemblance to the subject of this research: a sale 
with the exception of the usufruct.2 This is depicted 
in Figure 2-F:

Figure 2-F 
Sale of an Asset Followed by a Lease of the Usufruct

 
Sale of the Usufruct Only (Lease)

The sale of the usufruct without sale of the title is 
called a lease; Party A leases the asset to Party B 
for a specified period. At the end of the period of an 
operating lease, the asset returns to Party A. On the 

A B

Does not own
Owns the asset 

(title and  
usufruct)

Final 
Result

Purchase of the asset 
(the title and its usufruct)

Sale of the asset  
(title and usufruct)

1

2

A B

Owns titleOwns usufruct
Final 
Result

Sale of the asset 
(title and usufruct)

Renting the usufruct

2

1
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Figure 2-I 
Sale of an Asset with the Repurchase of the Title  

(al-ʿĪnah fī Raqaba)

 
ʿUmrā and Ruqbā

ʿUmrā is derived from the word ʿumr, which refers 
to a person’s lifespan. The Ḥanafīs and Ḥanbalīs 
define it as a person’s assignment of some asset he 
owns to another person for the lifespan of one of 
them. The Mālikīs and Shāfiʿīs define it as a person’s 
assignment of some asset he owns to another 
person for the recipient’s lifespan. The Ḥanafīs and 
Ḥanbalīs consider it to transfer the property to the 
recipient with immediate effect. The Shāfiʿīs hold 
the same view if the person states, “I make a lifetime 
gift (aʿmartuka) of this house to you, and when 
you die it will go to your heirs or your progeny.” 
The Mālikīs and Layth consider it to be a gift of the 
usufruct alone, and when the recipient dies the asset 
will return to the donor (Wizārat al-Awqāf wa al-
Shuʾūn al-Islāmiyyah, 1987). 

This is depicted in Figure 2-J:

Figure 2-J 
ʿUmrā as Understood by the Ḥanafīs, Ḥanbalīs  

and Shāfiʿīs

 

other hand, at the end of a financing lease (a lease 
ending in transfer of ownership), the ownership of 
the asset is transferred to Party B by means of a sale 
or a gift. It is possible to call a lease ending in transfer 
of ownership “a sale with the exception of the title”, 
considering that the exception of the title continues 
for a set period, which is the financing period. 
Accordingly, this format would be the opposite of 
the format that is the subject of this study: a sale 
with the exception of the usufruct.3 

This is depicted in Figures 2-G and 2-H:

Figure 2-G 
Sale of an Asset Followed by a Lease of the Usufruct

 

Figure 2-H 
A Sale with the Exception of the Title (a Lease Ending in 

Transfer of Ownership) 

 
Sale of an Asset with the Repurchase of the 
Title (al-ʿĪnah fī Raqaba):

Party A sells an asset (the title and its usufruct) to 
Party B; then Party A buys the title. This transaction 
can be called a sale and repurchase of the title. 

This is depicted in Figure 2-I:

A B

Owns the asset 
(title & usufruct)

Temporarily owns 
the usufruct for a 

specific period

Final 
Result

Sale of asset with  
exception of title   

 (lease ending in  
transfer of ownership)

A B

Owns usufructOwns title
Final 
Result

Purchase of title

Sale of asset 
(title & usufruct)

1

2

A B

Owns  
the asset  

(title & usufruct)
Does not own

Final 
Result

ʿUmrā 
   
 Ḥanafīs, Ḥanbalīs 

and Shāfiʿīs

A B

Owns usufruct 
temporarily for a 
specified period

Owns the asset 
(title & usufruct)

Final 
Result

Sale of usufruct without  
the title 

 (operating lease)
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Figure 2-K 
ʿUmrā as Understood by the Mālikīs

Ruqbā is a type of gift in which, for example, one 
person says to another, “I make a lifetime gift 
(raqabtuka) of this house or land to you; if you die 
before me, it will come back to me, and if I die before 
you, it will become permanently yours. It is called 
ruqbā because the verb raqiba means to monitor, 
and each party in this situation keeps monitoring 
the other to see who will die first, which will make 
the asset the property of the survivor. The Shāfiʿīs, 
Ḥanbalīs and Abū Yūsuf of the Ḥanafīs consider it 
permissible and hold that it irrevocably transfers the 
property to the recipient (Wizārat al-Awqāf wa al-
Shuʾūn al-Islāmiyyah, 1987). 

This is depicted in Figure 2-L:

Figure 2-L 
Ruqbā

 
The Right to Benefit from Real Estate (Ḥaqq 
al-Intifāʿ al-ʿIqārī)

The right to benefit in law is the personal right of 
the beneficiary to use an asset belonging to another 
party and to profit from it (Al-Zarqā, 2013). In 
most legal systems this right ends upon the death 
of the beneficiary. The right to benefit from a piece 

A B

Owns  
the asset  

(title & usufruct)
Does not own

Final 
Result

Ruqbā  

of real estate differs from the Sharīʿah concept of 
intifāʿ. Intifāʿ is established by the principle that the 
original ruling for all things is permissibility (al-
ʿibāḥah al-aṣliyyah), or, alternatively, by permission 
that is limited to the person of the recipient. It also 
differs from taking ownership of usufruct for a 
consideration, which is effected by means of a lease 
contract, or without consideration, which is effected 
by a gratuitous loan (iʿārah). The right to benefit 
from real estate for a consideration resembles a 
sale from one angle and a lease from another angle. 
However, it cannot be classified as either due to 
certain differences that distinguish it from each of 
them (Shūrā, 2013; al-Zarqā, 2013).  

The right to benefit from real estate is depicted in 
Figure 2-M:

Figure 2-M 
The Right to Benefit from Real Estate  

(Ḥaqq al-Intifāʿ al-ʿIqārī)

 
Beneficial Ownership and Legal Ownership

The equity provisions of English common law gave 
rise to the division of ownership into two types: 
legal ownership and beneficial ownership. The legal 
owner is the entity in whose name the property is 
legally registered, and he has the right to dispose of 
it by sale, investment and other means. However, all 
other rights, including the profits resulting from its 
sale, belong to someone else, who is known as the 
beneficial owner. In other words, the actual owner 
is the one to whom all the benefits of the asset go, 
and that is the beneficial owner. The status of the 
legal owner is that of a trustee who only holds the 
property legally for the benefit of its beneficiaries. 
Therefore, from the Sharīʿah perspective, beneficial 
ownership is complete ownership of the asset and 
its usufruct (Ālarū, 2014). 

A B

Owns the usufruct 
temporarily for a 
specified period

Owns 
the asset 

(title & usufruct)

Final 
Result

The right to benefit from  
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A B

Owns the usufruct 
temporarily for a 
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The Sharīʿah perspective on beneficial ownership 
and legal ownership is depicted in Figure 2-N:

Figure 2-N 
Beneficial Ownership and Legal Ownership from the 

Sharīʿah Perspective

 
Developing a Financing Product Based 
on the Format of a Sale with the 
Exception of the Usufruct

It is essential in developing a financing product 
based on the SXU format to comply with the relevant 
Sharīʿah parameters. Some researchers consider 
this format one of the simplest means of guarding 
against the risks related to tangible assets, including 
the risks of damage to them and of changes in their 
value (Al-Suwailem, 2004).

Section three will deal with the Sharīʿah status 
of this format, which the Mālikīs and Ḥanbalīs 
consider permissible while the Ḥanafīs and Shāfiʿīs 
consider it impermissible. The ḥadīth of Jābir ibn 
ʿAbd Allāh—in which he stipulated the right to ride 
his camel home after having sold it in a journey—is 
considered the main evidence in favor of this format. 
Section seven will deal with the risks associated 
with this format and compare it with the risks of 
other financing formats. 

Some researchers consider this 
format one of the simplest 

means of guarding against the 
risks related to tangible assets, 

including the risks of damage to 
them and of changes in  

their value

“

”
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The Ruling on the Format of a Sale 
with the Exception of the Usufruct

Muslim jurists dealt with the format of SXU for a 
stipulated period in their discussion of the conditions 
required for the validity of a sale contract. They 
differed on a stipulation excluding the usufruct; some 
jurists allowed it while others prohibited it. The basic 
reason for the difference of opinion lies in differing 
explanations of the nature and implications of a sale 
contract. Which contractual conditions are valid 
and which are invalid depend on the understanding 
of the nature and implications of the contract. 
The Mālikīs and Ḥanbalīs permitted this format in 
general while the Ḥanafīs and Shāfiʿīs considered 
it impermissible (Barmū, 2013). The evidence for 
each view will be presented and discussed in the 
following subsection, and the weightier opinion will 
be identified.

The Mālikīs and Ḥanbalīs 
permitted, in general, the 

format of sale of an asset with 
the exception of the usufruct 

for a stipulated period, whether 
the wording is phrased as an 

exception or a condition. 

“

”
The First View: The Mālikīs and Ḥanbalīs

The Mālikīs and Ḥanbalīs permitted, in general, 
the format of sale of an asset with the exception 
of the usufruct for a stipulated period, whether the 
wording is phrased as an exception or a condition. 

A. The Ḥanbalī View:

The Ḥanbalīs permitted, without qualification, the 
format of sale of an asset with the exception of the 
usufruct; i.e., the stipulation that the usufruct be 
excluded for a stipulated period.  

THE SHARĪʿAH STATUS OF THE FORMAT OF A SALE WITH THE EXCEPTION 
OF THE USUFRUCT

Section 3

Ibn Qudāmah states:

It is valid for the seller to stipulate [for himself] the 
benefit of the sold asset for a specified period; for 
example, to sell a house and exclude its residence for 
a month; or a camel, and stipulate the right to ride 
it to an identified location; or a slave, and stipulate 
the right to his service for a year. Imām Aḥmad 
explicitly stated this, and it was also the view of al-
Awzāʿī, Isḥāq [ibn Rāhawayh], Abū Thawr and Ibn 
al-Mundhir (1997, vol. 6, p. 166).

 
It is clear that the Ḥanbalīs make no distinction 
between phrasing it as a [positive] stipulation or 
as an exceptional exclusion. Both mean the same 
thing to them. Shaykh Muṣṭafā al-Zarqā included 
exclusionary stipulations in his discussion of the 
positions of the various jurisprudential schools 
regarding the extent to which contractual stipulations 
are consistent with the nature and implications of 
the contract (muqtaḍā al-ʿaqd). Shaykh al-Zarqā 
clarified the basis for Ḥanbalī ijtihād in this topic: 

The basic Sharīʿah principle, based on the Sharīʿah 
texts and the practical Sunnah, is freedom of 
contract with respect to the type of contract and 
the conditions stipulated therein. Moreover, it 
is obligatory to fulfill every responsibility the 
contracting parties accept by agreeing to each 
other’s stipulated conditions. This is on the 
condition that there is no Sharīʿah text or principle 
which prohibits a particular contract or condition. 
In that case that [contract or condition] would 
be prohibited in particular as an exception to the 
general principle, and the agreement to it would 
be considered invalid. Examples of this would be 
a contract involving ribā or a stipulation to permit 
the prohibited or prohibit the permissible….The 
Ḥanbalī School did not ignore the nature and 
implications of the contract (muqtaḍā al-ʿaqd) 
by which the scholars of other schools imposed 
constraints upon themselves. There are many 
examples of Ḥanbalī scholars prohibiting certain 
conditions in some contracts on the basis that a 
condition contradicts the nature and implications 
of the contract. However, they take a broader 
view of the nature, implications and limits of the 
contract. Unlike others, they do not consider every 
benefit that one of the parties stipulates for himself 
and that is not required by the very nature of the 
contract to contradict the muqtaḍā al-ʿaqd. On the 
contrary, they consider benefit to a contracting 
party to be part of the benefits of the contract 
as long as it is lawful in the Sharīʿah; that is, as 
long as it has not been prohibited in the Sharīʿah. 
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According to Ḥanbalī scholars who have carefully 
reviewed the positions of the School, a condition is 
not considered to contradict the muqtaḍā al-ʿaqd 
except with respect to its fundamental aspects. 
When a condition contradicts these, it negates 
the purpose for which the Sharīʿah authorized the 
contract. In that case, the condition may render the 
contract invalid, or the condition may be invalid 
while the contract remains valid. That depends on 
the nature of the condition and the extent to which 
it contradicts the purpose of the contract (al-Zarqā, 
2004, pp. 552-555).  

 
B. The Mālikī View:

The Mālikīs permitted, in general, the format of sale 
of an asset with the exception of the usufruct on the 
condition that the asset remains unchanged during 
the exclusionary period. In case the exclusionary 
clause covers residence in a house, the exclusion 
must be for a period in which there is assurance 
that the building will not change. Mālik considered 
this to involve minor gharar (uncertainty) and 
thus permitted it for short periods but not for long 
ones (Ibn Rushd, 1982). Ibn Rushd, the grandfather, 
mentioned:

Mālik disapproved of an exclusionary clause for 
residence longer than a year because he thought 
the structure of the house would change over a 
longer period. The buyer would not know what 
condition the house he purchased would be in 
when it was finally returned to him. This is the basic 
consideration in this issue: the seller is permitted to 
stipulate an exclusion for a period in which there 
is assurance that the structure of the house will not 
change. (Ibn Rushd, 1988, vol. 7, pp. 201).

Mālikī jurists have differed extensively in defining 
that period. A year and a half is another period 
reported from Imām Mālik, with the further proviso 
that the condition of the house and its maintenance 
needs to be considered in determining the term. 
Periods of five and ten years have been reported 
from his students (Ibn Rushd, 1988).

Furthermore, the Mālikīs make a distinction between 
an exclusion phrased as an exception and a positive 
stipulation. 

Mālik stated, regarding a man who sells a camel 
and makes an exception of riding it, that such an 
exception is valid for a short period like a day or 
two but is not valid for a long period. If, however, 
he sold it and stipulated the right to ride it, it 
would be valid for a long period as well as a short 
one. Both involve inclusion of the right to ride in 
the sale. The difference between them is that an 
exceptional exclusion of riding from the sale for 
a long period entails gharar (uncertainty) in the 
sale. That is because the buyer does not receive the 
animal after the riding period has expired. Thus 

gharar has entered, and it lingers on in his property. 
That is not the case if he stipulates the right to ride, 
the reason being that the buyer would receive the 
animal, which means it is a lease along with a sale. 
The combination of a lease and sale is permissible 
because the two contracts are not incompatible. 
That is why the two cases differ (Al-Baghdādī, 2003, 
pp. 85-86). 

 
Apparently, however, the distinction between an 
exclusion by exception and by positive stipulation 
makes no practical difference for them as long as the 
exclusionary period is known and the asset remains 
unchanged throughout it. 

The Evidence for the First View

Those who permit such a condition cite the ḥadīth 
of Jābir ibn ʿAbd Allāh and the ḥadīth prohibiting 
exceptions in sales except for exceptions that are 
specific. 

The ḥadīth of Jābir, in which 
he made an exception to ride 
his camel to Madīnah after 
selling it, is considered the 

main support for the Mālikīs 
and Ḥanbalīs in permitting this 

format. 

“

”
The ḥadīth of Jābir: 

The ḥadīth of Jābir, in which he made an exception 
to ride his camel to Madīnah after selling it, is 
considered the main support for the Mālikīs and 
Ḥanbalīs in permitting this format. Bukhārī narrated 
the following version of the ḥadīth:

Jābir narrated that he was riding a camel that was 
exhausted: 

Allah’s Messenger () passed by and whacked 
it, whereupon it began moving as it had never 
done before. He said, “Sell it to me for a measure 
of gold.” I sold it to him with the exception that 
I could ride it until I reached my family. When 
we reached [Madīnah], I went to him with the 
camel. He paid me its price in cash. I went away, 
but he sent someone after me [to bring me back]. 
He said, “I would not take your camel. Take that 
camel of yours for it is your property” (Al-Bukhārī, 
2002, ḥadīth no. 2718; cf. Muslim, 2006, ḥadīth no. 
109/715; Al-Tirmidhī, 1996, ḥadīth no. 1253; Abū 
Dāwūd, 2009, ḥadīth no. 3505). 
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Bukhārī also mentioned another version of the ḥadīth 
that phrases it in terms of a stipulated condition. 
Muḥammad ibn al-Munkadir narrated from Jābir 
that he “stipulated [the right to] ride it to Madīnah”. 
Bukhārī identified this wording as the most likely to 
be correct, saying, “Stipulation is mentioned more 
often and is more authentic in my opinion.” 

The ḥadīth prohibiting exceptions unless they 
are known:

Jābir related that Allah’s Messenger () forbade 
certain kinds of agricultural exchange contracts and 
exceptions in contracts unless they are defined (Al-
Tirmidhī 1996, ḥadīth no. 1290; Al-Nasāʾī n.d., ḥadīth 
no. 4647; Al-Nasāʾī 2001, ḥadīth no. 9184).

This wording clarifies that the prohibition of 
exceptions in certain ḥadīths only applies to 
exceptions that are unknown, whereas the exception 
in this format is known (This will be further 
discussed shortly). 

The Second View: the Ḥanafīs and Shāfiʿīs

The Ḥanafīs and Shāfiʿīs consider the format of 
selling an asset with the exclusion of usufruct to 
be impermissible because the stipulation to exclude 
the usufruct contradicts the nature and implications 
of the contract. Imām al-Nawawī said regarding a 
person who sells a house, a slave or an animal and 
excludes the usufruct for a stipulated period, “The 
well-known and authentic view in our School is that 
the sale is invalid” (Al-Nawawī, 1996, p. 2140). “That 
is because excluding the usufruct is considered to 
exceed the nature and implications of the contract, 
and there is no benefit in it for the buyer; therefore, 
it is invalid” (Ibn Ḥajar, n.d., vol. 5, p. 190). Al-Kāsanī 
mentioned that this sale is voidable (fāsid) and the 
condition is one that is not required by the contract, 
is not in harmony with it, and is not a common 
practice among people. An additional stipulated 
benefit for one of the contracting parties constitutes 
ribā because it is an increase in an exchange contract 
that is not matched by any consideration, which is 
the explanation of ribā (Al-Kāsanī, 1986, vol. 5, p. 
169).

The holders of this opinion—as was explained by 
Muṣtafā al-Zarqā—take the view that every contract 
in the Sharīʿah has basic rulings that are called 
muqtaḍā al-ʿaqd. These are either directly stated in 
Sharīʿah texts or have been deduced and established 
by ijtihād to balance the rights and responsibilities 

of the contracting parties. Therefore, the contracting 
parties do not have the right to stipulate conditions 
that conflict with these requirements. Doing so 
renders the contract invalid. In their view, the nature 
and implications of all contracts are established by 
Sharīʿah evidence. Therefore, the contracting parties 
have no right to contradict the muqtaḍā al-ʿaqd, 
or add anything to it, or restrict it unless there is 
Sharīʿah evidence that authorizes it and obligates 
fulfilling it. Examples of that are the condition to 
defer payment in a sale or to defer the marriage gift 
(mahr) (Al-Zarqā, 2004).  

The Ḥanafīs and Shāfiʿīs 
consider the format of selling 
an asset with the exclusion of 
usufruct to be impermissible 

because the stipulation to 
exclude the usufruct contradicts 
the nature and implications of 

the contract. 

“

”
 
 
The Evidence for the Second View

Those who prohibited this format cited a number of 
items of evidence. They include: 

 y the ḥadīth prohibiting a sale combined with a 
condition (Al-Ṭabarānī, 1995, ḥadīth no. 4361; 
Al-Aṣbahānī 1994, pp. 160-161); 

 y the ḥadīth prohibiting a sale with an exception 
(Muslim, 2006, ḥadīth no. 85/1536); 

 y and the ḥadīth prohibiting two sales in one 
sale (Al-Bayhaqī, 2003, ḥadīth no. 10878; Al-
Tirmidhī, 1996, ḥadīth no. 1231; Al-Nasāʾī, 2001, 
ḥadīth no. 6183; cf. Ibn Ḥajar, 1995, vol. 3, p. 27; 
Al-Bayhaqī, 2003, ḥadīth no. 10880). 

 y They also have an explanation of the ḥadīth of 
Jābir that diverts it from its apparent meaning. 

 
The discussion of their evidence is as follows:

The ḥadīth prohibiting a sale combined with a 
condition

The angle of reasoning from the ḥadīth is that to sell 
an asset with a condition or exception to exclude its 
usufruct is a type of sale with an added condition. 
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That is, the Prophet’s prohibition encompasses 
this format and indicates that such a sale is invalid 
because it is a condition that conflicts with the 
muqtaḍā al-ʿaqd (Barmū, 2013). 

 
Discussion of the Angle of Reasoning

Ibn Ḥajr answered this by arguing that the 
prohibition of a sale with an added condition means 
a condition that negates the very purpose of the 
sale; for example, to sell someone a house on the 
condition that they never live in it. If, however, a 
clearly defined stipulation is made for a definite 
period, there is nothing wrong with that. Moreover, 
the ḥadīth has problems in its isnād and is amenable 
to more than one interpretation (Ibn Ḥajar, n.d., vol. 
5, p. 315). Imām Aḥmad stated: We do not know of 
the ḥadīth being narrated in a musnad [collection] 
(Al-Buhūtī, 1983, vol. 3, p. 191).

The Ḥanbalī scholar Ibn Qudāmah added:

The prohibition of a sale with an added condition 
is not authentically attributed to the Prophet (). 
He only prohibited two conditions in a sale. That 
implies that a sale with one condition is permissible. 
Imām Aḥmad said, “The prohibition is only of two 
conditions in a sale. As for a single condition, there 
is no problem with it” (1997, vol. 6, p. 166). 

Those who permitted the format further argued 
that, along with the ḥadīth’s isnād problems, it 
is more general than the ḥadīth of Jābir in which 
the Prophet’s action explicitly indicates the 
permissibility of an exclusionary exception. It is 
a basic principle of jurisprudence that general 
evidence must be understood in light of more 
specific evidence (Al-Shawkānī, 2004, pp. 997-998).  

 
The ḥadīth prohibiting a sale with an exception

The ḥadīth states that the Prophet () prohibited 
al-thunyā. The angle of reasoning here is that 
thunyā means “exception” and the exception he was 
referring to is an exception in a sale (Al-Nawawī, 
n.d., p. 981). 

Discussion of the Angle of Reasoning

The version of the ḥadīth collected by al-Tirmidhī 
and others with an authentic isnād is that the Prophet 
() prohibited an exception unless it is determined 
(Al-Tirmidhī, 1996, ḥadīth no. 1290; Al-Nasāʾī, n.d., 
ḥadīth no. 4647; Al-Nasāʾī, 2001, ḥadīth no. 9184). 
This makes it clear that the prohibition only applies 

to an exception that is unknown whereas this is a 
known exception. Also, the Sharīʿah provides for the 
exception of usufruct in certain cases; for example, 
the buyer of a date palm that has been pollinated 
is subject to the seller’s stipulation that the dates 
shall belong to him. Similar cases are land that is 
sold after it has been planted and a house sold while 
encumbered with a current lease. Exceptions are 
valid in all of these cases (Ibn Qudāmah, 1997, vol. 
6, p. 168).

 
The ḥadīth prohibiting two sales in one sale

The angle of reasoning from the ḥadīth is as 
follows. They said: if the stipulated or excepted 
usufruct represents part of the price, then the deal 
comprises a lease imbedded in a sale; and if it does 
not represent part of the price, then it is a gratuitous 
loan combined with a sale. In either case, it is two 
transactions in one transaction, and one wording 
of the abovementioned ḥadīth states that Allah’s 
Messenger () prohibited two transactions in one 
transaction (Ibn al-Humām, 2003). 

Discussion of the Angle of Reasoning

Some scholars explained the meaning of two sales 
in one sale to be an offer to sell an item at one price 
by spot payment and at a different price by deferred 
payment (Al-Nasāʾī, 2001, ḥadīth no. 6183). A variant 
explanation extends the previous example but adds 
that the parties leave the contract session without 
specifying which price they have chosen. According 
to this explanation, there would be no problem if 
the contract is concluded at one of the two prices 
(Al-Tirmidhī, 1996, ḥadīth no. 1231). Imām al-Shāfiʿī 
explained that one of the meanings of two sales in 
one sale is to offer to sell someone a certain asset at a 
certain price on the condition that they, in turn, sell 
you another asset at a certain price. Conclusion of 
the first sale would automatically cause the second 
sale to become binding. Al-Shāfiʿī considered the 
arrangement to inject indeterminacy into the price 
and neither party knows what the subject of the sale 
actually is (Al-Tirmidhī, 1996, vol. 2, pp. 513-514). 

With regard to this topic, scholars differ whether it 
is permissible to conclude a sale and a lease together 
in one contract. Mālik and his disciples allowed it 
while the scholars of Kufah and al-Shāfiʿī prohibited 
it because they considered it to render the price 
unknown. Mālik, however, said as long as the terms 
of the lease are specified the price is not unknown. 
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Also, those who prohibited it may have considered 
it to fall under the purview of two sales in one sale 
(Ibn Rushd, 1982).

This item of evidence has been debated by some 
members of the very schools that prohibit the 
format in question. Abu al-ʿIzz al-Ḥanafī said in al-
Tanbīh ʿalā Mushkilāt al-Hidāyah: 

The prohibition of two transactions in one 
transaction must be interpreted as making one 
transaction conditional upon another transaction; 
for example, someone sells something on the 
condition that the other party will sell him 
something else, or buy from him, or lease to him, 
or marry his daughter to him, or give him a loan, 
or conduct a currency transaction of the price 
with him, etc. It cannot be understood to apply to 
an exclusion of the service of a slave, or riding an 
animal, residing in a house, or the like, for a specified 
period. That is in order to reconcile this ḥadīth with 
the ḥadīth of Jābir. Also, the exclusionary exception 
has the status of a definite part of the sold item and 
will not lead to indeterminacy (jahālah), dispute or 
ambiguity (gharar).  Even if there were no ḥadīth of 
Jābir, the general principles would dictate that such 
an exception is permissible. His ḥadīth is consistent 
with the general principles and not in conflict 
with them. This kind of deal does not fall under 
the rubric of two transactions in one transaction; 
rather, it comes under the rubric of an exclusionary 
exception (Abu al-ʿIzz, 2003). 

 
The ḥadīth of Jābir:

Their angle of reasoning: They argued that the ḥadīth 
of Jābir is an incident open to various possibilities. 
They said the Prophet () intended to make a gift to 
Jābir of the price; he did not intend an actual sale. 
They also said it is possible that the stipulation was 
not part of the contract itself. A condition is only 
objectionable if it is part of the contract itself. It is 
possible that this condition was subsequent to the 
contract, in which case it would have no effect, but 
the Prophet () did him a favor by letting him ride  
(Al-Nawawī, n.d.).

Discussion of the Angle of Reasoning (Barmū, 
2013):

An actual sale with all its essential components 
occurred in the ḥadīth of Jābir, and there is no clue 
to indicate otherwise. If we look at the ḥadīth with 
all its variant narrations and wordings, we find 
that the Prophet () asked to buy it and haggled 
with him over the price, after which they reached 
an agreement. Jābir made his stipulation during 
the contract session that he be allowed to ride it 
to Madīnah, and the sale was concluded on that 
basis. After reaching Madīnah, Jābir brought the 

camel to the Prophet (), handed it over to him, and 
received the price in full. Some versions mention 
that the Prophet () gave him something extra. By 
that the sale contract was completed and executed 
with all its components and necessary conditions. 
It was after Jābir went away with the price that the 
Prophet () sent someone after him, as is stated in 
an authentic narration: “When we arrived, I brought 
the camel to him, he paid me the price in cash; then 
I left and he sent [someone] after me” (Al-Bukhārī, 
2002, ḥadīth no. 2718). This indicates he had departed 
from the session in which the two counter-values 
were exchanged and then he returned in response to 
the request of the Prophet (). It was when he had 
returned that the Prophet () gave the camel to him 
as a gift. This indicates that the Prophet () separated 
the gift session from the session in which the two 
counter-values of the sale contract were exchanged. 
Numerous narrations of the ḥadīth explicitly state 
that; it is not a matter of allusion. This shows the 
claim of the prohibiters, that the incident was only 
an apparent sale, to be a weak claim. In fact, it was 
a real sale comprising all the essential components 
and conditions. 

Also, the stipulation or exception occurred during 
the contract session and before they separated. This 
is mentioned in all narrations of the ḥadīth. It was 
neither before nor after the contract; rather, it was 
an integral part of the contract. 

Identifying the Weightier Juristic Opinion 
Regarding the Ruling for Selling an Asset 
with Exclusion of the Usufruct

From the presentation of the evidence of those who 
permit the format of a sale with the exception of the 
usufruct and the evidence of those who prohibit it, 
it is apparent that the opinion of those who permit 
the format (the Ḥanbalīs and Mālikīs) is weightier. A 
number of other researchers have reached the same 
conclusion (Barmū, 2013; Ḥammād, 1428H).

The Rulings Related to the Format of a 
Sale with the Exception of the Usufruct 
as a Financing Format

In the next subsection the following issues will be 
dealt with:

 y the rule on stipulating exclusion of the usufruct;

 y the Sharīʿah rules on liability for the asset and 
for the excluded usufruct;
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 y the Sharīʿah rules regarding the purchaser’s 
disposal of the asset whose usufruct has been 
excluded;

 y the Sharīʿah rules regarding the seller’s disposal 
of the excluded usufruct; 

 y the Sharīʿah rules regarding the price of the 
excluded usufruct;

 y the rule on combining the sale of the asset with 
the lease of the excluded usufruct in a single 
contract. 

These are the rulings as per the view of those who 
permitted the format.

 
The Rule on Stipulating Exclusion of the 
Usufruct

The sale of an asset with the exception of the 
usufruct is permissible with three conditions: 

(a) The exclusionary period must be specified.

(b) The asset must be amenable to leasing; that is, 
it can be used without being consumed in the 
process.

(c) The exclusion must be for a period during 
which there is reasonable assurance that the 
asset will not change.

 
The Sharīʿah Rules on Liability for the 
Asset and for the Excluded Usufruct

If the buyer destroys the asset, he must pay the seller 
the equivalent market rate for the lost rent because 
he has deprived him of the usufruct that is his right. 
He is, moreover, liable for the price of the asset. And 
if the asset is destroyed due to his negligence, the 
rule is the same as for his destruction of it. On the 
other hand, if it is destroyed due to some other cause, 
not his act and not his negligence, he is not liable 
(Ibn Qudāmah, 1994; Ibn Qudāmah 1997). The buyer 
is responsible for major maintenance because he is 
the owner of the underlying asset (Al-Buhūtī, 1983). 
The expenses related to the asset whose usufruct 
has been excluded are the responsibility of the seller 
during the exclusionary period because he is the 
owner of the usufruct. If he leases it to the buyer, 
then the responsibility for the expenses transfers to 
the buyer.  

The Sharīʿah Rules Regarding the 
Purchaser’s Disposal of the Asset Whose 
Usufruct Has Been Excluded

If the buyer sells the asset whose usufruct has been 
excluded, the sale is valid and the usufruct will 
continue to be excluded from the second buyer. If he 
was aware of that, he has no option to annul because 
he entered the contract with eyes wide open. He 
is in the same position as a person who bought a 
defective asset while having knowledge of its defect; 
he has no option to annul. If the second buyer had 
no knowledge of the exclusion, he does have the 
right of annulment because it is tantamount to a 
defect. He is in the same position as the buyer of a 
property encumbered with a lease (Ibn Qudāmah, 
1997; Ibn Qudāmah, 1994; Al-Buhūtī, 1983).  

The Sharīʿah Rules Regarding the Seller’s 
Disposal of the Excluded Usufruct

If the seller decides to let someone live in the house 
for free or to lease it to someone who will take his 
place, he can do so because he has the ownership 
right of the usufruct. It is the same ruling as the 
usufruct of a house acquired through a lease or a 
bequest. However, he only has the right to lease it 
to someone like him in use of the benefit. He is not 
allowed to rent it or lend it to someone who will 
cause harm to the property by his use of it. He is 
also not allowed to lease it to someone who will not 
take his place (Ibn Qudāmah, 1997; Al-Buhūtī, 1983). 
That being the case, he has an even greater right to 
lease it to the buyer himself.4  

The Sharīʿah Rules Regarding the Price of 
the Excluded Usufruct

If the seller stipulates the right to the usufruct, and 
the buyer wants to pay him a consideration for it or 
provide him with something that will serve as an 
equivalent substitute for it, the seller is not obliged 
to accept the offer. True, he has the right to satisfy 
his right to the usufruct from other than the sold 
asset because his right is associated with it. His 
position is like someone who rented an asset and 
the other party provides him with something similar 
to it. However, the seller may have a purpose in 
satisfying his right from that particular asset, so he 
cannot be forced to accept a consideration for it. If, 
however, they both agree, it is permissible because 
the right belongs to them and it does not leave them 
by doing so (Ibn Qudāmah, 1994; Ibn Qudāmah, 
1997; Al-Buhūtī, 1983). 
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The Rule on Combining the Sale of the 
Asset with the Lease of the Excluded 
Usufruct to the Buyer in a Single Contract

According to one view in the Ḥanbalī School, it is 
permissible to combine the sale of an asset with 
the lease of the excluded usufruct to the buyer in 
a single contract. For example, the seller tells the 
buyer, “I have hereby sold you this house and leased 
it to you for a month.” There is corroboration for this 
in the permissibility of a seller stipulating a benefit 
from the sold item for himself.  Ibn Qudāmah said: 

If he says, “I have hereby sold you this house and 
leased it to you for a month,” it is not valid. That 
is because, when he sells it, the buyer has become 
the owner of the usufruct. If he leases it to him, 
he is stipulating for himself a consideration for 
something the buyer owns, which is not valid…
but there is a possibility of it being valid based on 
the seller stipulating the right to the usufruct of 
the asset being sold (Ibn Qudāmah, 1997, vol. 6, p. 
170). 

Ibn Rajab said:

Land on which kharāj tax is paid that is in the 
hands of non-Muslims is of two types. One type 
took this status by a treaty in which they agreed 
that the land belongs to the Muslims collectively, 
but we authorize it to remain in their hands as 
long as they pay tax on it. The famous position in 
our School is that it automatically becomes a waqf 
(endowment) for the benefit of the Muslims upon 
our ownership of it. Some of our scholars related 
another narration [from Imām Aḥmad] that it is up 
to the ruler to decide just as it is he who decides in 
the case of conquered lands. The essential status of 
this land, according to our School, is that we took 
possession of it on the condition that we rent it 
to them. Shaykh Abū ʿAbbās Ibn Taymiyyah said 
that the permissibility of such terms in a sale has a 
strong basis in our principles. If we permit land to 
be purchased while the usufruct remains with the 
seller without consideration, then the same would 
hold in the case of it happening for a consideration. 
However, it does involve a combination of two 
contracts. Ibn ʿAqīl deduced that it could be valid 
to combine the sale of a good and lease of it from 
the buyer for a specified period in a single contract, 
based upon excluding the usufruct and leasing it to 
the buyer, which is valid. For the buyer to lease it to 
the seller has a greater right to be valid (Ibn Rajab, 
1985, p. 44).     

According to one view in the 
Ḥanbalī School, it is permissible 
to combine the sale of an asset 
with the lease of the excluded 

usufruct to the buyer in a single 
contract. 

“

”
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Section 4

A Brief Overview of American Finance 
House LARIBA

American Finance House LARIBA is a financial 
institution established by a group of businessmen in 
1987 in Pasadena, California, in the United States of 
America. The main objective of the institution was 
to provide interest-free financing to all segments 
of the society by means of financing products for 
residential and commercial real estate, automobiles 
and construction. All these products are based on 
the Declining Participation in Usufruct Model.

The History of LARIBA’s Implementation of 
Declining Partnership in Usufruct

Before using the Declining Participation in Usufruct 
Model, LARIBA started out by using murābaḥah 
(cost-plus) financing whereby it would appoint the 
customer as its agent to purchase the property. This 
model, however, was the subject of a great deal 
of criticism because many customers in America 
took the view that it was similar to interest-based 
financing. That motivated LARIBA to look for 
other financing formats, which eventually led to 
the development of the Declining Participation in 
Usufruct Model (Abdul Rahman, 2010). 

The Products Used by American 
Finance House LARIBA

LARIBA’s product of Declining Participation in 
Usufruct for financing home ownership is based on 
jointly purchasing the property with the customer. 
It then sells the customer its share in the real estate 
(the title and its usufruct) with the exclusion of 
the usufruct for a stipulated period, which is the 
financing period. LARIBA then leases the usufruct 
for the excluded period to the same customer. 
The rental fee represents LARIBA’s return on the 
financing. LARIBA’s share in the usufruct gradually 
decreases as the leasing period passes. At the same 
time, the customer’s share in the usufruct increases 
until he becomes the sole owner at the end of the 
financing period. 

AN APPLIED STUDY OF THE PRODUCTS OF AMERICAN FINANCE HOUSE 
LARIBA BASED ON “DECLINING PARTNERSHIP IN USUFRUCT”

The same basic procedure is used for financing the 
purchase of commercial real estate and also for 
the purchase of motor vehicles. LARIBA also uses 
Declining Participation in Usufruct to finance the 
construction of a house on property owned by the 
customer. When construction has been completed, 
LARIBA sells the customer its share in the house 
(the title and its usufruct) with the exclusion of 
the usufruct for a stipulated period, which is the 
financing period. The rest of the process is the same 
as in the previous paragraph.

The Standard Financing Procedure

The procedure applied by LARIBA in the execution 
of its “Declining Participation in Usufruct” product 
is explained in Figure 4-A:5

Figure 4-A: LARIBA’s “Declining Participation in  
Usufruct”  Product for Financing Home Ownership
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The Procedures:

The customer comes requesting 
financing for residential real estate.

LARIBA secures the approval of US 
government-sponsored enterprises 
(GSEs) like Freddie Mac and Fannie Mae 
to enter into the process as an agent of 
one of these enterprises.

LARIBA submits a letter of pre-approval 
on behalf of the customer, which 
confirms that the customer is capable 
and qualified to receive financing.

The customer is given a copy of the 
Preliminary Term Sheet to read. It 
explains the financing process and 
creates no legal or Sharīʿah effects.

The two parties (LARIBA and the 
customer) sign the Purchase Agency 
Agreement.

The customer (agent/partner) signs the 
purchase agreement of the property with 
the original owner on behalf of LARIBA 
and himself. It includes an option to 
annul the contract for a specified period.

LARIBA evaluates whether the purchase 
of the house makes sense based on the 
return on investment that would be 
realized from the average monthly rental 
of a comparable house on the open 
market. (This will be explained further 
when discussing the mechanism for 
determining the return.)

Both parties sign the disclosure 
documents which comply with the 
federal legal requirements and the 
Sharīʿah requirements. 

Both parties sign the Final Term Sheet by 
which LARIBA sells its share of the asset 
(the title and its usufruct) for a deferred 
price equal to the purchase cost, with the 
exception of the usufruct for a stipulated 
period that is the financing period. 
Then LARIBA leases the usufruct to the 
customer for the exclusionary period for 
a consideration that represents the return 
on the investment. This memorandum 
represents a contract of sale along with 
a lease.

The entire asset is registered in the name 
of the customer. 

A lien is placed on the property for 
the benefit of LARIBA. The customer 
signs the “deed of trust”, a conventional 
document specially designed for that 
purpose. This document uses terms like 
“loan”, “interest” and “late payment 
penalty” for protection of the rights of 
the contracting parties according to the 
dictates of the law.6  

The property is delivered to the customer.

When the financing period ends, the 
period for exclusion of the usufruct also 
ends. The customer becomes full owner 
of the asset’s usufruct, and the operation 
ends.  

In case of full early settlement of the 
remaining financing amount (the price of 
the asset), LARIBA relinquishes its right 
to the usufruct for the remaining period. 
The customer becomes full owner of the 
asset’s usufruct, and the operation ends.  

The lien is cancelled when all outstanding 
financial rights have been fulfilled. 
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The Procedures for Non-Standard 
Financing Circumstances

In case the purchase contract with a clause 
stipulating approval by the financer is 
signed without naming LARIBA in the 
contract as the financer:

In case the customer approaches LARIBA after 
having signed the purchase contract with a clause 
stipulating approval by the financer but without 
naming LARIBA as the financer, it means the 
customer did not intend to purchase the property 
as an agent on behalf of LARIBA. The presence of 
the option stipulating approval does not change 
the fact that there is an existing contract in which 
the customer is the sole purchaser. Therefore, the 
following must be done:

(1) The customer cancels the previous purchase 
contract, and LARIBA uses a template for 
assignment and amendment of purchase 
contract.

(2) The standard procedure for financing with 
LARIBA, as explained above, commences.

 
The text of the clause annulling the contract between 
the customer and the original owner is as follows:

 
Pursuant to this, both the seller—i.e., the 
original owner—and the buyer—i.e., the 
customer—agree to amend the contract and 
make American Finance House LARIBA 
co-purchaser with the customers. This 
amendment shall have the effect of annulling 
the first purchase contract concluded by 
the customer (without financing), and the 
purchase shall now be in concert with 
American Finance House LARIBA.

In case the purchase is converted from 
a cash purchase to a purchase through 
financing:

In case the purchase shifts from a cash purchase to 
a purchase by means of—for example, LARIBA—this 
resembles the previous situation. The customer did 
not intend to purchase the property as an agent on 
behalf of LARIBA. It is clear that there is an existing 

contract in which the customer is the sole purchaser; 
therefore, the following must be done:

(1) The customer cancels the previous purchase 
contract, and LARIBA uses a template for 
assignment and amendment of purchase 
contract as explained above.

(2) The standard procedure for financing with 
LARIBA, as explained above, commences.

 
In case of early settlement:

In case the customer settles the remaining financing 
amount (the price of the asset) early, LARIBA, as the 
owner of the usufruct, has two options:

(1) It can demand the value of the usufruct for 
what remains of the exclusionary period after 
recalculating the value as if it were paid up-
front, which would result in a discount for the 
customer.

(2) LARIBA, the owner of the usufruct, can 
relinquish its right to the usufruct at any time 
that the customer pays the entire remainder 
of the basic financing amount. This second 
option is the one LARIBA applies in its model, 
as was previously explained in the discussion 
of the structure of the product and procedures 
of its execution.

 
The Procedures for Refinancing Cases

Refinancing Case One (Islamic Banks and 
Financial Institutions)

In this case property is jointly owned by the customer 
and another Islamic bank or IFI. Refinancing occurs 
in such a case just as if LARIBA were engaged in the 
financing from the beginning. The following steps 
would be taken:

(1) LARIBA purchases the share of the Islamic 
bank or IFI in the asset by paying the debt 
owed by the customer, which represents the 
value of the share.

(2) The standard procedure for financing with 
LARIBA, as explained above, starts.

(3) The previous lien is transferred, or it is 
cancelled and a new lien initiated.
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Refinancing Case Two (LARIBA Customers)

In this case the property is owned by the customer 
while the usufruct for the remaining period is owned 
by LARIBA as a result of the exception at the time of 
the sale. The operation is considered new financing 
as far as its financing advantage goes; however, the 
process is summarized as follows:

(1) The first financing is settled by an accounting 
entry. 

(2) The financing period is increased.

(3) The monthly rental payment is decreased in 
consideration of the increase in the period.

(4) The monthly instalment for paying off the 
capital is reduced in consideration of the 
increase in the period. A clause shall stipulate 
that the capital amount shall not increase from 
the remainder before the refinancing. That is 
because any increase would be considered 
ribā.

Refinancing Case Three (Conventional 
Banks)

In this case the property is wholly owned by the 
customer, but a conventional bank has a lien on it in 
its capacity as the financer.

In this case refinancing would proceed along the 
following steps:

(1) LARIBA would purchase a share in the 
property equivalent to the remaining amount 
owed by the customer to the conventional 
bank. In practical terms, the amount paid 
would be equal to the remaining capital 
amount.  

(2) LARIBA would then turn around and sell 
its share to the customer for the purchase 
cost alone, with the exception excluding the 
usufruct, and would lease it to the customer 
for the financing period according to the 
standard procedure. 

(3) The lien would be transferred in the customary 
manner.

 
This case involves the suspicion of bayʿ al-ʿīnah (sale 
and repurchase) because the asset is resold to the 
customer himself. Therefore, this practice should 
only be resorted to in cases of pressing need (ḍarūrah) 

and with tight restrictions. Applying it would require 
approval from the highest management authority of 
American Finance House LARIBA.

The Documents and Templates Used 
in the Products of American Finance 
House LARIBA

The documents particular to the products are of two 
types:

Sharīʿah Documents

Wakālah Agreement (LARIBA, 2016a):

This document explains that LARIBA is appointing 
the customer as its agent to purchase the house that 
is the subject of the financing by partnership. This 
document is signed before the stage at which the 
property that will be the subject of the financing is 
purchased. By this document LARIBA authorizes 
the customer as its agent to act on its behalf to 
choose the property, negotiate a price for it, and 
sign a purchase contract with a clause stipulating its 
contingency upon the issuance of a declaration of 
approval/commitment by LARIBA.

 
The contract to purchase the property from the 
original owner 

The customer purchases the property in partnership 
with LARIBA, and the customer signs the purchase 
contract on behalf of both parties as LARIBA’s agent. 
This contract contains a clause requiring the issuance 
of a declaration of final approval or a declaration of 
commitment. The clause will also stipulate a specific 
option period. The declaration of commitment is 
issued based upon the letter of pre-approval. From a 
Sharīʿah perspective, it initiates joint ownership for 
the benefit of both parties with due consideration of 
the proviso regarding the issuance of a declaration 
of approval or declaration of commitment. 

The contract to sell the asset with the exception 
of the usufruct and to lease it to the customer 
(sale and lease contract) Final Term Sheet 
(LARIBA, 2016c):

The Final Term Sheet is the document by which 
LARIBA sells its share of the asset with the exception 
of its usufruct and leases its share of the excluded 
usufruct for the financing period. It generates a debt 
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obligation for the price of the sale and the rental fee 
and specifies the term of the lease. It also includes 
an agreement to place a lien on the property until 
LARIBA receives all that is due to it, comprising the 
price of the sale plus the rental fee that is its return 
on investment. 

This document also contains a detailed breakdown 
of how the rental fee contained in it was arrived at. 
(This will be explained in the coming paragraphs.)

The following is the text of the Final Term Sheet 
regarding the terms of the sale and lease:

 
Out of their own free will, the Clients offer 
to buy and the Finance Entity accepts to sell 
its ownership share/units immediately at the 
same price ($______) with Financing Entity 
retaining the right of Usufruct.7  Based on this 
understanding, the Finance Entity authorizes 
the Clients to complete the purchase of the 
property from the seller and record the title 
(register it) directly in the Clients’ names. 
Clients become the owners of title to the 
house. Clients would be the owners of title 
of the Property (milkul raqabah). Clients will 
be issued a title in their name which will be 
recorded in public records. A mortgage lien is 
perfected to effect this step.

The value of Finance Entity’s ownership 
share ($_______) becomes a Riba Free Debt – 
“dayn” to the Clients to be repaid in monthly 
instalments without any Riba over a period of 
time of up to 30 years in accordance with the 
schedule prepared by LARIBA’s proprietary 
payment calculation program – Islamabad. 
This monthly payment is called the repayment 
of capital “RofC” and is pronounced “rofsee”. 
(This is called repayment of principal in 
conventional financing.) 

The Financial Institution will retain the right 
to participate in the return associated with 
Haqul Manfa'aa – the usufruct – rental value 
of the subject Property (the right of usufruct 
or rental price of the asset), in the portion of 
the progressively paid down balance invested 
by the Financial Institution.

The usufruct value of rent is obtained by 
actual market research by both the Clients 
and Finance Entity (three documented rental 
values from the Clients and from the finance 
officer) to establish fair rental value based on 

similar properties in the same neighborhood. 
The researched rent is divided between the 
customers and the financial institution in 
proportion to the paid back capital and 
is called Return on Capital “RonC” and is 
pronounced “ronsee” in accordance with the 
schedule prepared by LARIBA’s proprietary 
payment calculation program – Islamabad.8 
The ronsee represents the rent of the 
property, which makes it RF or Riba Free. 
This contrasts with interest or rent of money 
charged by conventional banks, which is 
Riba.  

The Clients agree to operate the subject 
property efficiently, to the best of his abilities, 
in order to achieve that agreed upon rent 
rate.

It is also important to note that The Financial 
Institution is NOT entitled to any appreciation 
or depreciation on the value of the financed 
Property. Also, there is no additional 
compensation due to the Finance Entity for 
the release of the Usage Right.

If any monthly payment is not paid within 
15 calendar days after the date such payment 
is due, Clients will pay to the Financial 
Institution a late payment fee not to exceed 
2% of the late payment amount (up to $75). 
The late payment fee shall reimburse the 
Financial Institution for additional costs and 
expenses incurred in connection with such 
late payment. No part of this late charge is 
caused by, or calculated on the basis of interest 
or cost of money. The Financial Institution 
may use this late charge to pay for any 
additional costs caused by the delinquency. 
Any portion of the late fee in excess of the 
costs incurred shall be distributed by the 
Financial Institution to an eligible tax exempt 
charity at the Financial Institution’s sole 
discretion. It is the Financial Institution’s 
intention to donate all late payment fees and 
other penalties to a special charitable fund 
that is formed to help the financially troubled 
families.

This Term Sheet Represents the Contractual 
Shari’aa based agreement between the 
Financing Entity and the Clients and is 
sufficient to document the rights and 
obligations of each of the two contracting 
parties. Because of strict banking regulations 
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in the United States which prohibit banks 
from owning properties and in order 
to comply with the "Truth in Lending" 
government regulation ("Regulation Z"), 
your Financing Documentation will be 
drawn according to and in conformance 
with the regulations, laws and terminology 
of the banking industry in the United States 
including the use of the word "interest". The 
most important traditional documents that 
document the debt are: Deed of Trust, Note, 
HUD, Late Payment Fees Rider. 

As explained above, the word: "interest" and/
or "implied interest" used by the LARIBA 
RF Finance model and other documents are 
actually calculated by the LARIBA algorithm. 
It is based on the market-researched rental 
value of similar properties in the same 
neighborhood and is NOT based on the rental 
of money at a rental rate called "interest," 
which is Riba, The resulting, mutually agreed-
upon rental value is used in the LARIBA 
model to calculate the "Rate of Return on 
Capital" or " Implied Interest".  

   

The LARIBA Financing Agreement (LARIBA, 
2016c):

The LARIBA Financing Agreement is used only to 
disclose to the customer the nature of the transaction 
from the Sharīʿah perspective and the documents 
used in it. It is not considered a financing contract 
or a sale contract or a lease contract.  

The document contains an explanation that the term 
“interest” used in the financing documents is the 
implied interest rate and that it is used to comply 
with the law. The text of the clause is as follows:

  
The interest rate stated in the Note and 
Financing Documents executed with the 
Financier is an implied interest rate for 
purposes of conformity with the laws of 
California and the United States of America, 
and is intended to be mortgage interest under 
the Internal Revenue Code and similar state 
tax laws. 

 
The document also discloses late payment penalties, 
which are used to cover the actual expenses incurred 
in the follow-up and recovery of the overdue debt. 

Whatever—if any—exceeds that is distributed in 
charity. The text of the clause is as follows:

 
If any monthly payment is not made within 
fifteen (15) calendar days after the date 
such payment is due, Buyer/s-Borrower/s 
will pay to the Financier a late payment 
fee not to exceed 2% of the late payment 
amount (up to $150.) The late payment fee 
shall reimburse the Financial Institution for 
additional costs and expenses incurred in 
connection with such late payment. No part 
of this late charge is caused by, or calculated 
on the basis of interest or cost of money. 
The Financial Institution may use this late 
charge to pay for any additional costs caused 
by the delinquency. Any portion of the late 
fee in excess of the costs incurred shall be 
distributed by the Financial Institution to an 
eligible tax exempt charity at the Financial 
Institution’s sole discretion.  

 
 
The document also discloses the meaning of the 
term return of capital (RofC), which is the price 
of the asset which is sold to the customer with 
the exception of the usufruct. It also discloses the 
meaning of the term return on capital (RonC), 
which is the rental payment. The text of the clause 
is as follows:

 
Buyer/s-Borrower/s and Financier mutually 
recognize that as a matter of Islamic 
Jurisprudence (Shari'aa) Buyer/s-Borrower/s 
may not pay numerical interest on a debt. 
However, Buyer/s-Borrower/s additionally 
acknowledge and confirm that Buyer/s-
Borrower/s are obligated to repay the Initial 
Capital advanced by Financier ("Repayment 
of Capital") plus a Return on Capital based 
on the value of the shared Usufruct of the 
Property, plus an amount needed to pay all 
Property taxes and insurance assessments 
and to keep the Property insured (if 
Financier so requires); all repayable as set 
forth in the Note. Buyer/s-Borrower/s and 
Financier have mutually performed such 
due diligence, as each deemed appropriate to 
determine a mutually agreeable rental value 
for the use and enjoyment that Buyer/s-
Borrower/s will receive from the Property.  
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Buyer/s-Borrower/s and Financier hereby 
conclusively agree for all purposes of this 
Agreement during the life of the Note 
that such rental value is $XXX per month 
for said Property. Buyer/s-Borrower/s 
conclusively agrees to pay the Repayment 
of Capital (ROFC) and Return on Capital 
(RONC) as provided in the Financier's 
amortization schedule (Islamabad Payment 
Calculation).   

 
In case of a dispute, the settlement shall be on the 
basis of the deed of trust, which is signed to confirm 
the debt arising from the signing of the Term Sheet. 
The text of the clause is as follows:

 
In the event of late payment, non-payment or 
prepayment, the terms and conditions of the 
Financier's Note and Mortgage will govern 
as fully as though this Agreement were not 
present. All terms and conditions of the 
Note and Mortgage remain fully enforceable 
according to their terms. This Agreement 
describes how the parties arrived at the 
terms of the Note but does not supersede 
the Note. Moreover, the parties expressly 
acknowledge that in the event of any civil 
judicial action, suit or proceeding by either 
party to enforce or interpret the Financing 
Documents, and the Note shall be construed 
strictly in accordance with their terms as 
ordinarily understood in the civil courts of 
_____.

The Term Sheet affirms that the customer is the 
owner of the property during the financing period. 
The text of the clause is as follows:

 
Pursuant to the stipulations of the Term 
Sheet, Buyer/s-Borrower/s shall be the sole 
owner of the Property at all times, subject 
only to Financier's interests under the 
Mortgage/Deed of Trust. 

 
 

Conventional Documents

The customer and LARIBA sign the documents that 
affirm the amount of the debt, which are the Note, 
HUD and Late Payment Fees Rider. They also sign 
the deed of trust specifically for the lien, which gives 
the right to take, hold or even sell the possessions of 
the debtor as security for the debt owed. A lien could 
alternatively be defined as a “claim, encumbrance, 
or charge on property for payment of some debt, 
obligation, or duty”. A third definition is “a qualified 
right of property which a creditor has in or over 
specific property of his debtor as security for the 
debt or charge for performance of some act” (Abdul-
Rahman, 2010, p. 323). 

These documents secure the debt (the price of the 
property and the fee for the usufruct) created by the 
Final Term Sheet. These documents use the term 
“loan” in place of “asset price” and “interest” in place 
of “usufruct fee” and “late payment penalty” in place 
of “undertaking to give charity”. That is in order to 
protect the rights of the parties in accord with the 
legal requirements. 

 
The Mechanism LARIBA Uses to 
Determine the Rental Payment

Determining the Market Rental Rate

The market rental rate is determined by means of 
the following steps:

(1) LARIBA evaluates the economic feasibility of 
purchasing the prospective house based on 
the profit rate that would be earned on the 
investment from renting the property on the 
open market. 

(2) LARIBA’s finance officer and the customer 
research the market rental rate for similar 
properties in the same neighborhood.

(3) LARIBA’s finance officer and the customer 
each supply three quotes of rental rates.

(4) LARIBA’s finance officer and the customer 
agree to a fair rental rate that represents the 
average of the six quoted rates. 
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The Method of Calculation: The Islamabad 
Program

LARIBA uses its own patented computerized 
algorithm, proprietary software called Islamabad, to 
calculate the economic rate of return on investment 
for LARIBA’s interest-free financing. 

LARIBA enters the investment amount, the number 
of years of financing and the average market rental 
rate into the computer program. The resulting rate 
will be the rate of return on investment, which is 
recorded in the contract (Final Term Sheet) for 
the overall financing period. Figure 4-B compares 
interest-free financing with interest-based financing:

Figure 4-B: Interest-Free Financing Compared with 
Interest-Based Financing

 
LARIBA does not start with the interest rate (the 
rental fee for money, which is ribā); instead, it 
bases its calculations on the actual market rental 
rate for similar real estate property in the same 
neighborhood, as was clarified earlier.

(1) If the rate of return is higher or equal to what 
is dictated by competing [opportunities], 
LARIBA will issue “Agreement to a Purchase 
Contract”. If it is higher, LARIBA voluntarily 
reduces the monthly rental rate from the 
average market rate agreed upon so that the 
monthly payments will be competitive with 
the rates offered by other banks and financial 
institutions. 

(2) If the rate of return is much lower than 
[competing opportunities], it indicates that 
the investment in that property does not 
make economic sense. LARIBA will decline to 
finance it and will advise the customer that the 
property is overpriced even if the anticipated 
future price indicates otherwise. This is what 
protected many of LARIBA’s customers from 
participating in the US housing bubble that 
burst in 2008. 

LARIBA does not start with the 
interest rate (the rental fee for 
money, which is ribā); instead, 
it bases its calculations on the 
actual market rental rate for 

similar real estate property in 
the same neighborhood. 

“

”
A Practical Example of Declining 
Participation in Usufruct as Applied by 
LARIBA

Preliminary Information about the 
Practical Example

The financing amount, term and present market 
rental are entered into the Islamabad software. 
The unknown variable is the rate of return on the 
investment. Table 4-1 displays the preliminary 
information for the practical example. 

Table 4-1: Preliminary Information for the Practical 
Example

Purchase Price of Car $15,000

LARIBA’s Investment in 
(Financing of) the Car

$12,000

Customer’s Contribution $3,000

LARIBA’s Share 80%

Customer’s Share 20%

Financing Term 12 months

Beginning of the Operation 1/1/2016

Lease Price of the Car in the 
Local Market

$120

Aggregate Rental Payment $528

Return on Investment 9.600%

Details of the Calculation

The details of Declining Participation in Usufruct 
are shown on the following page:

LARIBA 
financing

Interest-
based 

financing

Investment 
$

Years
monthly 

payments?

percent 
return?

Years

Loan 
$

Monthly 
Rental

Interest
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Clarification of the Example

The opening financing balance in the first month is 
12,000, and it is LARIBA’s investment (financing) in 
the car. Repayment is over 12 months with a monthly 
payment of 1,000. Thus the closing financing balance 
for the first month is 12,000 – 1,000 = 11,000. 

LARIBA’s percentage stake in the financing amount 
(debt) at the beginning of the first month, before 
the customer has made any payments, is 15,000 ÷ 
12,000 = 80%. At the end of the first month, after the 
customer has paid the instalment, it becomes 15,000 
÷ 11,000 = 73.33%.

The market rate for the monthly rental fee is 120. 
LARIBA’s share of that is 120 * 80% = 96. The 
customer’s share of it is 120 * 20% = 24. 

The customer acquires ownership of LARIBA’s share 
of the usufruct, which is equal to 96 dollars, over a 
period of 12 months. He pays 8 dollars a month to 
acquire 8.33% of it monthly. That is, the customer’s 
share of the usufruct increases 8.33% every month 
while LARIBA’s share of the usufruct decreases 
by the same amount. For example, the customer’s 
share of the usufruct is 8 in the first month, 16 in 
the second month, 24 in the third month, and so 
on. LARIBA’s share of the usufruct decreases in the 
same way; at the end of the first month it is 96 – 8 = 
88; at the second month it is 88 – 8 = 80; at the third 
month, it is 80 – 8 = 72; and so on.

The monthly instalment that the customer pays 
consists of two parts: the first part is payment of the 
financing amount itself (the debt), and the second 
part is payment to acquire the monthly usufruct. For 
example, in the first month the instalment payment 
is 1,000 + 88 = 1,088; in the second month the 
instalment payment is 1,000 + 80 = 1,080; and so on. 



32

Research Paper N
o. 92/2017

Section 5

SUPPLEMENTARY SHARĪʿAH RULINGS RELATED TO THE MODEL OF 
“DECLINING PARTICIPATION IN USUFRUCT” AS IMPLEMENTED BY LARIBA

Dealing with United States Government-
Sponsored Enterprises (GSEs) like 
Freddie Mac and Fannie Mae

GSEs like Freddie Mac and Fannie Mae help provide 
liquidity in the housing market in the United States 
by providing liquidity to institutions that finance 
home purchases. That makes possible the financing 
of a larger number of home purchases by companies 
that do not need massive amounts of capital. 

The suspicion of sale of debt has been raised when 
IFIs deal with GSEs (Assembly of Muslim Jurists of 
America 2014). To clarify the position on that, it 
should be mentioned that there are two ways for 
IFIs to deal with GSEs like Freddie Mac and Fannie 
Mae. The first way is for the GSE to approve a 
financing plan based on interest. The second way is 
for the GSE to enter as an investor into a financing 
operation available to IFIs. It could do so either in 
partnership with an IFI or by providing the entire 
financing amount, with the IFI acting as its agent.9  
In all cases, the service of administering the debt and 
getting the payments is provided by the financing 
institution that executed the legal contract with 
Sharīʿah-compliant terms with the customer. The 
second method represents an acceptable Sharīʿah 
solution to the problem. LARIBA has chosen this 
method to deal with the GSEs.

There are two ways for IFIs to 
deal with GSEs like Freddie Mac 

and Fannie Mae. The second 
way is for the GSE to enter as 
an investor into a financing 
operation available to IFIs. It 

could do so either in partnership 
with an IFI or by providing the 
entire financing amount,with 

the IFI acting as its agent.

“

”

A Purchase Undertaking at a Fixed Price

It can be understood from the Preliminary Term 
Sheet and the clarification of the whole procedure 
to the customer that there is a promise to buy 
LARIBA’s share at a determined price. However, 
this undertaking does not reach the rank of a 
binding promise. Even if it were a binding promise, 
that would not involve any suspicion of a Sharīʿah 
violation. That is because this kind of partnership is 
joint ownership (shirkat al-milk) and not a profit-
seeking contractual partnership (shirkat al-ʿaqd). 
According to the considered judgment (ijtihād) of 
contemporary scholars—as will soon be clarified—
certain things are legal in joint ownership that are 
not legal in a profit-seeking contractual partnership. 
These include a guarantee and an undertaking by 
one partner for the benefit of the other. 

Shirkat al-milk is defined as joint ownership of 
property by two or more persons that results in 
their shared right to profit or revenue generated 
by the asset or to an increase in its value. They 
would likewise share in any loss that occurs to it. 
Shirkat al-milk may result without the choice of 
the partners; for example, by a number of heirs 
inheriting undivided shares in a property. It may 
also occur by choice; for example, when two or more 
persons purchase undivided shares in a particular 
existing asset (AAOIFI, 2015, Standard 12). Shirkat 
al-milk differs from shirkat al-ʿaqd, and confusion 
frequently arises regarding how to classify certain 
forms of partnership. Classification makes a 
difference because the Sharīʿah rulings for the two 
categories differ. The most important differences are: 

(1) It is permitted for one of the partners to offer a 
guarantee to the other in shirkat al-milk. That 
is because each is an outsider with respect 
to his partner’s portion. However, such a 
guarantee is prohibited in shirkat al-ʿaqd. 

(2) It is permitted for one of them to give an 
undertaking to purchase the other’s share 
at its face value. Such an undertaking is 
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prohibited in shirkat al-ʿaqd, except at market 
value, in order to avoid the implied guarantee 
it provides (Abū Ghuddah, 2013; Uthmani, 
2013).

 
Authorizing the Customer/Agent to 
Conduct the Purchase

In the process implemented by American Finance 
House LARIBA, the customer is appointed as an 
agent to purchase the property that is the subject of 
the financing as a partnership. This is permissible in 
accord with the general permissibility of appointing 
an agent and the particular permissibility of 
appointing a partner as an agent. A kind of 
corroboration may also be found in AAOIFI Standard 
No. 8 on Murābaḥah, item 3/1/3 regarding the 
permissibility of appointing the purchase promisor 
as an agent: 

The basic rule is that the IFI should purchase the 
commodity by itself directly from the seller. It is 
also permissible for it to do so using an agent other 
than the purchase orderer. It should not resort to 
appointing the customer (the purchase orderer) 
as its agent except in case of pressing need, and 
the agent should not handle the subsequent sale to 
himself. Instead, the IFI should sell the commodity 
to him after it takes possession of the asset. In that 
case, the contents of item 3/1/5 should be observed 
(AAOIFI, 2015, Standard 8, 3/1/3). 

 
Purchasing with the Option to Annul

The purchase contract used contains an option to 
annul the contract for a specified period. It lowers 
the risk for LARIBA to a certain extent in case the 
transaction with the customer does not ultimately go 
through. This is permissible; a kind of corroboration 
may be found for it in AAOIFI’s Standard No. 8 on 
Murābaḥah:

It is permissible for the IFI to purchase the 
commodity with a stipulation of the option to 
annul within an identified period. In case the 
customer does not buy the commodity, it enables 
the IFI to return the commodity to the seller within 
that period on the basis of the annulment option, 
which has been approved by the Sharīʿah. The 
option is not terminated by the IFI offering to sell 
the commodity to the customer. That only occurs 
by its actual sale to him. It would be good to state in 
the annulment clause that offering the commodity 
for sale does not terminate the option to annul 
(AAOIFI, 2015, Standard 8, item 2/3/5). 

 

Some have understood the 
signing of this document to 

negatively impact the Sharīʿah 
compliance of the transaction. 

In fact, it does not have that 
effect because it is only a means 

of securing the debt.

“

”
 
Combining a Sale and a Lease in a 
Single Contract

It is permissible in the SXU format to sell the asset to 
the customer and lease it to him in a single contract. 

The validity of combining them is the view of the 
Mālikīs and the Ḥanbalīs. The Mālikīs gave the 
reason for the permissibility of combining a sale 
contract with a lease contract to be that the two 
contracts are not incompatible. That is because the 
lease contract has many of the same conditions and 
rulings in common with the sale contract and does 
not contradict it. Therefore, it is permissible in the 
Sharīʿah to combine a sale contract with a lease 
contract in a single agreement when each contract 
fulfills the requisite Sharīʿah pillars and conditions 
(Al-Shādhilī, 2013). 

Using the Deed of Trust and Making It 
a Point of Reference in Litigation

In the procedure implemented by LARIBA, which 
has already been explained, the debt generated by 
the signing of the Final Term Sheet is secured by 
means of the deed of trust. Signing it as a means of 
guarantee and a basis for litigation in case of disputes 
does not result in any violation of the Sharīʿah. 
Some have understood the signing of this document 
to negatively impact the Sharīʿah compliance of the 
transaction (Assembly of Muslim Jurists of America 
2014). In fact, it does not have that effect because 
it is only a means of securing the debt. Security 
contracts are not stand-alone contracts; they are 
only auxiliary to the principal contracts in order to 
secure the debts arising from them.

Imposing a lien on the asset is a type of rahn. It is 
permissible to offer an asset as security for the price 
of a sale, and it is also permissible to offer an asset as 
security for the price of a lease. AAOIFI’s Standard 
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on Murābaḥah mentions the permissibility of rahn 
for the price of the sale:

The institution should demand Sharīʿah-compliant 
means of securing the debt from the customer in 
the murābaḥah sale contract. That includes the 
institution getting a third-party guarantee, or the 
pledge of an investment deposit belonging to the 
customer, or a mortgage of any form of movable or 
immovable property, or a lien on the asset that is the 
subject of the contract without taking possession 
of it. It is also possible to take possession of the 
asset. The lien can be gradually removed in accord 
with the percentage of debt that has been settled 
(AAOIFI, 2015, Standard 8, item 5/2).

 
The permissibility of rahn for securing the payment 
of the rental fee in a lease contract is found in the 
AAOIFI Standard on Ijārah and Ijārah Muntahiyah 
bi al-Tamlīk: 

It is permissible to take any of the Sharīʿah-
compliant means of securing the rental payment or 
as a guarantee in case of transgression (taʿaddī) and 
negligence (taqṣīr). Examples include a mortgage, a 
guarantor, assignment of a right owed to the lessee 
by a third-party, even if such a right is a payout 
from Sharīʿah-compliant insurance on the person 
or property of the lessee (AAOIFI, 2015, Standard 
9, item 6/1). 

 
Terms such as “loan”, “interest” and “late-payment 
charges” used in this document and other official 
documents—none of which originated with LARIBA 
and none of which create indebtedness—do not 
reflect the reality of the financing arrangement. They 
are only used for the purpose of complying with 
existing laws to protect the rights of the contracting 
parties in case of dispute and litigation. One can find 
a kind of corroboration for the permissibility of that 
in the following fatwas issued by Dallah Al Barakah:

(1) Resolution 6/2 of the Dallah Al Barakah 
conference held in Algiers from 2 to 6 March, 
1990, regarding the use of the term “interest” 
in place of “profit” or “return”. It states:

“Interest” as used in the terminology of the 
banking industry exactly refers to the ribā 
that is prohibited in the Sharīʿah, whether it 
is paid or received and whether it is related 
to a production loan or consumption loan. 
Despite that, there is nothing to prevent use 
of the word “interest” in case those who deal 
with Al Barakah Bank in London request it 
in order to receive the financial advantages 
given to interest in various circumstances of 
deposits and financing. 
Care should be taken whenever doing so 
that use of the word “interest” according 
to the concept referred to above should 

be in boilerplate documents that do not 
originate with the Bank; for example, tax 
declarations for depositors or separate 
documents in various financing cases. If, 
on the other hand, the request is to change 
the nature of the transaction to lending or 
borrowing on interest, that is absolutely 
impermissible.  

(2) Resolution 9/4 of the Dallah Al Barakah 
conference held in Jeddah from 15 to 17 
February, 1994, regarding the application of 
fictitious contracts or contractual terms, or 
the establishment of subsidiaries or affiliates 
to take advantage of the preferential tax 
treatment given to interest payments. It 
stated:

Islamic finance institutions should beware of 
executing fictitious interest-based contracts 
or fictitious interest-based contractual 
terms to take advantage of the preferential 
tax treatment governments give to interest 
payments.

 
There is no problem for Islamic finance institutions 
to include in financial statements clarifications of 
the nature of permissible profit—for example, “the 
Islamic alternative to interest in the conventional 
financial system” or “return on investment”—when 
that leads to eligibility for the preferential tax 
treatment governments give to interest payments. 
However, it is obligatory that the terms “ribā” or 
“interest” not appear in any financial statement 
issued by the Bank. 

Imposing Late-Payment Charges on a 
Procrastinating Debtor

The procedure and documents applied by LARIBA 
include the imposition of late payment charges on 
procrastinating debtors. These charges are used to 
cover the actual expenses incurred in the follow-
up and recovery of delinquent debts. Anything left 
over—if there is any—is deposited in a fund for the 
poor or is spent in tax-deductible charity donations. 
That is permissible according to AAOIFI Standard 
No. 3:

It is permissible to state in debt-generating 
contracts…that the debtor undertakes, in case of 
procrastination in payment, to give in charity a 
certain amount or percentage on the condition 
that this is spent for benevolent purposes in 
coordination with the institution’s Sharīʿah 
supervisory committee (AAOIFI, 2015, Standard 3, 
item 8/1/3).  
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Registry of the Property in the 
Customer’s Name

The property is registered entirely in the customer’s 
name after both parties have signed the Final Term 
Sheet. This executes LARIBA’s sale of its share of the 
asset (the title and its usufruct) with the exception 
of the usufruct for a stipulated period that is the 
financing period, whereupon LARIBA leases the 
usufruct to the customer for the exclusionary period. 
This is permissible from the Sharīʿah perspective 
because the customer has become the owner of 
the asset except for the usufruct, and registering 
the asset in the customer’s name does not infringe 
upon LARIBA’s exception of the usufruct. And a 
lien is placed in order to protect LARIBA’s rights. 
According to Nadwat Al Barakah’s Resolution No. 
6/4, it is permissible to register the whole asset in 
the customer’s name from the date the two parties 
jointly purchase the asset. This is the text of the 
paragraph:

The registration of the house in the name of 
the customer on the basis of assurance [of 
the institution’s rights] from the beginning is 
permissible in the Sharīʿah. This registration does 
not conflict with the partnership agreement, 
especially when the partner’s right to dispose of 
the house is restricted until he becomes the full 
owner. This [decision] takes into account that the 
registration involves the guaranteed security of the 
officially recognized mortgage of the property in 
accord with the conditions agreed upon with the 
partner (Nadwat Al Barakah, 1990b). 

According to Nadwat Al 
Barakah’s Resolution No. 6/4, 
it is permissible to make the 

customer/partner responsible 
for all the registration fees, land 

survey, stamp fees and other 
expenses associated with the 

jointly owned property.

“

”
Having the Customer Bear the 
Registration Fees and Expenses

According to Nadwat Al Barakah’s Resolution No. 
6/4, it is permissible to make the customer/partner 
responsible for all the registration fees, land survey, 
stamp fees and other expenses associated with 
the jointly owned property. This is the text of the 
relevant sentence: 

It is permissible to have the customer/partner, 
rather than the bank, solely bear all the fees of 
registration and the land survey, stamp fees and 
other expenses associated with the jointly owned 
property from the start when the two parties agree 
to it. This is particularly relevant when the partner 
will become the [sole] owner at the end of the 
process (Nadwat Al Barakah, 1990b). 

 
Liability for the Sold Asset Whose 
Usufruct Has Been Excluded

After the sale has been executed, the ownership 
of the asset transfers to the customer (buyer) 
while LARIBA retains the excluded usufruct for 
the financing period. Therefore, liability for the 
asset lies with the customer since he is its owner. 
If the customer destroys the asset, he is liable for 
the equivalent market rental value because he has 
caused the loss of the usufruct belonging to another 
(LARIBA). If the asset is destroyed due to his neglect, 
the same rule applies as if he had himself destroyed 
it. If it is destroyed due to a cause other than his 
destructive act or neglect, then he is not liable. 

The basic rule is that the expenses associated with 
the usufruct that has been excluded from the sale 
during the financing period are the responsibility of 
the seller (LARIBA) because it is the owner of the 
usufruct. These are the expenses of routine periodic 
operating maintenance. However, since LARIBA has 
leased the usufruct to the customer for the duration 
of the financing period, it is permissible for the 
customer (buyer) to bear the expenses of routine 
periodic operating maintenance. 

Therefore, it is permissible to have the customer 
(buyer) bear the expenses of fundamental 
maintenance and routine operating maintenance. 
This is the practice at LARIBA. 

 
Early Settlement

Early settlement in the format of sale of an asset 
with the exception of the usufruct differs from early 
settlement in the format of a murābaḥah sale. The 
differences are clarified as follows:

(1) The price in a murābaḥah sale comprises 
the acquisition cost (the financing amount) 
plus the mark-up. Merely by executing 
the murābaḥah sale contract, the full price 
becomes a debt owed by the customer to the 
institution. Writing off part of the debt in case 
of early settlement falls under the rubric of 
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reduction of a deferred debt. Regarding early 
settlement, the International Islamic Fiqh 
Academy of the OIC, in its Resolution No. 64 
(2/7), stated:

Reduction in the amount of a deferred debt 
due to early settlement, whether it is by the 
request of the creditor or the debtor (ḍaʿ 
wa taʿajjal), is permissible in the Sharīʿah. 
It is not a type of prohibited ribā if it is not 
based on a previous agreement and as long 
as the relationship between the creditor and 
the debtor is bilateral. It is not permitted, 
however, if a third party enters between 
them because in that case it takes the ruling 
of discounted commercial bills.

 
Also, AAOIFI Standard No. 8 on Murābaḥah 
states:

It is permissible for the institution to forego 
a portion of the price when the customer 
settles his obligations early if that is not 
a condition agreed upon in the contract 
(AAOIFI 2015, Standard 8, item 5/9).

(2) As for the price in the SXU format, it only 
comprises the cost, which is the basic financing 
amount. The rental fee, on the other hand, is 
only deserved when the customer is allowed 
to use the asset and the period of use has 
passed. Early settlement in this case is for the 
basic financing amount only. As for the rental 
fee for the usufruct of the remaining period, it 
does not become a debt owed by the customer 
at the time he is given access to it. In the case 
of early settlement of the basic financing 
amount, the IFI can offer to sell the customer 
the usufruct of the remaining period—on the 
basis that it owns the usufruct—for a price 
agreed to at that time. Alternatively, the IFI 
could relinquish its right to the usufruct of 
the remaining period and the corresponding 
rental fee. A kind of corroboration for the 
issue of relinquishing the right to the usufruct 
of the remaining period can be found in the 
issue of the destruction of the asset sold with 
the exception of the usufruct before the seller 
has taken his right in full. It has already been 
explained when the buyer is or is not liable 
to the seller for the usufruct in case the sold 
asset has been destroyed. LARIBA has chosen 
the option of relinquishing the right to the 
usufruct under all circumstances in case the 
buyer fully settles the remainder of the basic 
financing amount.

Annulling the Contract

LARIBA’s entry into a financing operation in non-
standard circumstances raises the suspicion of 
financing the price or the suspicion of an ʿīnah sale. 
These non-standard circumstances comprise cases 
where: 

 y LARIBA receives a financing application after 
the purchase contract has been signed on the 
condition of financer approval without naming 
LARIBA in the contract as the financer; and 

 y cases where a cash sale is turned into a sale by 
means of a financer.

 
The abovementioned suspicion is raised because 
the customer already took ownership of the asset 
by virtue of the contract. Therefore, in order to 
remove the suspicion, the customer annuls the 
previous contract and begins the standard financing 
procedure with LARIBA. That is so the effects of the 
contract will be for the benefit of both parties as 
partners just as in normal circumstances.

Refinancing
(1) Refinancing: The Case of LARIBA 

Customers

Customers resort to refinancing due to the 
following reasons (Y Abdul Rahman 2016, 
pers. comm. 17 December):

 y A decrease in the market rate of return 
on investment—and in the culture of 
ribā, a lower interest rate—which makes 
the customer want to lower his monthly 
payments. 

 y A customer may also want to convert his 
ownership of a large part of the usufruct 
to liquidity to enable him to meet certain 
other needs he has such as investment 
in another real estate property or adding 
another room, etc.

 
Refinancing in line with the first reason 
mentioned above occurs by lengthening the 
financing period, reducing the monthly rental 
payment in consideration of the extended 
period, and reducing the monthly capital 
repayment in consideration of the extended 
period. The Sharīʿah parameter in this case is 
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that the total remaining amount of capital to 
be repaid shall not increase over the amount it 
was before the refinancing. That is because any 
increase would qualify as ribā. The practice 
at LARIBA is that the remaining amount of 
capital to be repaid does not increase after 
refinancing. 

As for refinancing in line with the second 
reason above, it is done by LARIBA 
purchasing a portion of the customer’s share 
of the usufruct in cash and then leasing it 
back to the customer for the period stipulated 
in the refinancing agreement. This raises 
the suspicion of an ʿīnah sale of usufruct in 
accord with the position taken in the AAOIFI 
Standard on Ijārah and Ijārah Muntahiyah bi 
al-Tamlīk: 

It is permitted for the lessee to lease the 
asset to its owner himself during the period 
of the first lease for less than, the same as, or 
more than the first rental fee if both rental 
fees are paid up-front. That is not permitted 
if it results in an ʿīnah contract by either 
changing the amount of the rental fee or the 
time of payment; for example, the first lease 
contract is for 100 dinars spot payment and 
then the lessee leases it back to the same 
lessor for 110 deferred; or the first lease 
contract is for 110 deferred and the second 
is for 100 spot; or the payment is the same in 
both leases, but in the first it is deferred for 
one month while in the second it is delayed 
for two months (AAOIFI, 2015, Standard 9, 
item 4/3). 

(2) Refinancing in the Case of Conventional 
Banks

In this case LARIBA would purchase a 
share of the asset from the customer (for 
the amount of the remaining debt that the 
customer owes the conventional bank); then 
LARIBA would sell this share back to the 
customer at its face value with the exception 
of the usufruct of the sold share, which it 
would lease to the customer for the financing 
period. The suspicion of ʿīnah is very clear in 
this case.10  
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Section 6

A SHARĪʿAH AUDIT OF THE FINANCING FORMAT OF A SALE WITH THE 
EXCEPTION OF THE USUFRUCT AS IMPLEMENTED BY AMERICAN FINANCE 
HOUSE LARIBA

A Sharīʿah Audit of the Design of 
LARIBA’s Products

A Sharīʿah audit of the design of the products used 
by LARIBA was conducted in order to make sure the 
procedures and documentation are compliant with 
the rules of the Sharīʿah as has been explained in 
this research. In the following paragraphs the most 
salient results of the Sharīʿah audit will be discussed:

(1) Financing by acting as an agent of the GSEs 
like Freddie Mac and Fannie Mae;

(2) Agency in the joint purchase of the property;

(3) Sale of LARIBA’s share of the asset and lease 
of LARIBA’s share of the usufruct;

(4) The disclosure document (LARIBA’s financing 
agreement);

(5)  Non-standard cases: applications for 
financing through LARIBA after the purchase 
agreement has been signed; 

(6) Refinancing.

 
Financing by Acting as an Agent of 
GSEs like Freddie Mac and Fannie Mae

The clarifications support the claim that the 
relationship between LARIBA and government-
sponsored enterprises (GSEs) like Freddie Mac and 
Fannie Mae is not interest-based; also, that LARIBA 
chose to act as an agent of the GSEs for the benefit 
of its customers. LARIBA did not agree to the other 
method by which the GSEs provide interest-based 
financing facilities to finance companies in the 
United States of America.

In accord with the method chosen by LARIBA, it 
gets prior approval from the GSE for each case that 
is the subject of financing. Each case is processed 
individually by means of a computerized system 
specially designed for that purpose. However, 
LARIBA pays the investment amount from its own 
funds. This action is understood from a Sharīʿah 

perspective as a very short-term loan from the agent 
to the principal. After the financing operation has 
been executed and all the documents required by 
Freddie Mac and Fannie Mae have been prepared 
and submitted, the investment amount is acquired. 
This process takes approximately five working 
days. In return, LARIBA receives a portion of the 
rental fee [from the GSE].  LARIBA continues to 
provide services by following up and collecting the 
instalment payments, for which it receives a fee in 
addition to a percentage of the debt it collects. 

The presence of a loan [by the 
agent to the principal] raises 
the suspicion of ribā from two 

angles.

“

”
 
The presence of a loan [by the agent to the principal] 
raises the suspicion of ribā from two angles:

(1) The debt service fees—if there are any—which 
LARIBA, the agent that provided the loan, 
receives could be in consideration of the term 
of the loan. The suspicion in this case is weak 
when the fees do not exceed the normal fees 
for taking care of a loan.  

(2) LARIBA, the agent, receives the entire rental 
return for this period. The suspicion in this 
case is strong. 

 
In order to avoid the suspicion of ribā, LARIBA—in 
its role as an agent—has a right to two types of fees:

(1) Fees for the service of initiating the operation 
from the beginning, when the letter of 
pre-approval is issued, and after that for 
acts performed to further the process. It is 
presumed that LARIBA would calculate it to 
correspond to the service provided. 

(2) Fees for the service of the debt that would 
normally be received for this short period. Any 
amount exceeding the total of the first fee and 
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the second carries the suspicion of ribā due to 
the presence of the loan. Perhaps it could be 
returned to Freddie Mac or Fannie Mae, if that 
is possible, or it could be transferred to the 
Needy (Miskeen) Fund. 

 
LARIBA was advised to upgrade its standard 
procedures, especially with regard to sending the 
information to Freddie Mac and Fannie Mae in 
the previous step for the issuance of the agency 
appointment letter. A copy of the information 
form should be saved in the transaction file for the 
purposes of the periodic Sharīʿah audit. 

It was also advised to upgrade the standard 
procedures for the product by adding an accounting 
entry to credit any amount exceeding the fees for 
the services rendered (initiating the transaction, 
servicing the debt and collecting payments) to 
the Miskeen Fund. A copy should be saved in the 
transaction file for the purposes of the periodic 
Sharīʿah audit.

Agency for Buying the Property for the 
Partnership

The clarifications and documents (LARIBA 
Financing Agreement and the Term Sheet) support 
the assertion that the customer buys the property in 
partnership with LARIBA. The customer signs the 
purchase contract on behalf of both parties, acting 
as LARIBA’s agent. This contract is made contingent 
upon the issuance of the letter of final approval or 
letter of commitment. From a Sharīʿah perspective, 
it creates joint ownership for the two parties with 
due consideration of the requirement of issuance of 
the letter of final approval or letter of commitment.

The Sharīʿah procedural requirements dictate that 
the purchase cannot be for both parties unless 
LARIBA’s authorization of the customer to act 
as its agent predates the signing of the purchase 
contract. Otherwise, the purchase will only be for 
the customer individually, and LARIBA will not 
be a partner in the ownership resulting from the 
aforesaid purchase contract. Agency does not occur 
with retroactive effect except in the case of “purchase 
by an unauthorized agent”, in line with the maxim, 
“Subsequent approval is like previous authorization” 
(AAOIFI, 2015, Standard 23, item 4/8). The meaning 
of this concept is that the customer intended, when 
signing the purchase contract, that he was buying 
on behalf of himself and LARIBA (naming LARIBA 
specifically) together as joint owners. This intention 

is present in some cases, but it is not possible to 
generalize this possibility or adopt it as a standard 
procedure.  

According to the procedures executed, it is apparent 
that LARIBA clarifies—verbally at an early stage in 
the process—to the customer that he will conduct the 
purchase as an agent on behalf of LARIBA in order 
to create joint ownership for the benefit of both 
parties and that this purchase will be contingent 
upon the issuance of the letter of consent. Other 
than the verbal explanation, there is no document 
specifically authorizing the customer as agent prior 
to the customer’s signing of the purchase contract. 
Although item 1 of the Term Sheet refers to the 
customer acting as the purchasing agent and thus 
effecting the joint ownership of the property by 
LARIBA and the customer, the Term Sheet is signed 
at a later stage in the process, after the purchase has 
occurred. 

The verbal explanation—if it 
is adhered to—in all cases may 

be sufficient from a Sharīʿah 
perspective; however, it is not 
considered sufficient from a 

supervisory perspective, which 
requires documentation.

“

”
The verbal explanation—if it is adhered to—
in all cases may be sufficient from a Sharīʿah 
perspective; however, it is not considered sufficient 
from a supervisory perspective, which requires 
documentation. Therefore, LARIBA was advised—
with the aim of strengthening the Sharīʿah and 
supervisory process and dispelling doubts—to create 
an agency authorization document that would 
be issued before the purchase contract is signed. 
The following is the suggested text of the agency 
authorization document:

LARIBA’s procedures require it to appoint its 
customers as agents to purchase the real estate for 
it jointly with the customers. Therefore, LARIBA, 
by virtue of this document, empowers the customer 
(………………) to act as an agent to identify the 
property, negotiate its price, and sign the purchase 
contract, contingent upon the issuance of the letter 
of approval/commitment by LARIBA. The value of 
the customer’s participation in the purchase of the 
property ($XXX) shall represent his initial share 
while the financing amount ($XXX) contributed by 
the financing institution shall represent its initial 
share. The result shall be joint ownership—legally 
executed with the assignment of the security right 
(right of charge) of the lien for the benefit of the 
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financer—between the customer (xx%) and LARIBA 
(xx%).

 
LARIBA was also advised to upgrade its standard 
procedures by adding an agency authorization 
document, which should be issued prior to the 
signing of the purchase contract and on the same 
date as issuance of the letter of pre-approval as a 
precautionary measure. A copy should be saved in 
the transaction file for the purposes of the periodic 
Sharīʿah audit.

The Sale of LARIBA’s Share of the Asset 
and the Lease of Its Share of the Usufruct

The Sharīʿah parameters for financing require the 
proper chronological order for the steps of the 
process as follows: 

(1) The letter of pre-approval;

(2) The agency authorization document;

(3) The signing of the purchase contract 
contingent upon LARIBA’s approval;

(4) The letter of approval/commitment;

(5) The contract of sale of LARIBA’s share of the 
asset and leasing of the usufruct.

 
There is no problem whether the deed of trust, 
establishing the lien as a security measure, is signed 
after the letter of approval/commitment or after the 
purchase contract. It is important that the Sharīʿah 
document be made manifest by which the sale and 
lease are effected, the debt is created, and the lien is 
agreed to until the time that the financer’s rights are 
fully settled. These rights comprise the purchase cost 
and the rental return on the investment. The Sharīʿah 
document that expresses the aforementioned items 
is the Term Sheet and its appendices which set 
forth the instalment payment schedule as per the 
Islamabad program.

LARIBA was advised to make certain amendments 
to the Term Sheet to more clearly explain the 
Sharīʿah requirements related to the series of steps 
mentioned above. The amendments are as follows: 

Term Sheet: paragraph 1: “the finance entity 
purchases” should be “the finance entity purchased”. 
That is so it expresses something that has already 
happened, an act completed by the issuance of the 
letter of approval. It is not something occurring 
right now. 

Term Sheet: paragraph 2: the following should be 
added: “while retaining ownership of the usufruct of 
the share that has been sold” at the end of the first 
sentence of the identified paragraph. 

Term Sheet: paragraphs 3 and 5: the following 
should be added: “as per the attached schedule 
prepared using the Islamabad program” at the end 
of each of the identified paragraphs. 

Term Sheet: a new paragraph (9) should be added 
that states the following: 

In case any monthly payment is more than ……… 
days late, the customer shall become liable to pay 
an amount that shall not exceed ………% of the 
overdue amount. This amount has been calculated 
to cover the actual expenses incurred in following 
up and collecting the overdue debt. 

 
An alternative that would preclude the need for this 
paragraph would be to create a late payment rider 
with the expression: “in order to cover the actual 
expenses incurred in following up and collecting the 
overdue debt”.

Term Sheet: in the penultimate paragraph the 
following expression should be added to the 
beginning of the paragraph: 

Both parties agree that this document (The Term 
Sheet) represents the contractual relationship 
between the two parties in the Sharīʿah and that it 
is sufficient to document the rights and obligations 
of both parties from the Sharīʿah perspective. 
However, due to the legal requirements…

 
Also, the following should be added to the end of 
the paragraph: “The most important conventional 
documents that document the debt are the Late 
Payment Fees Rider, HUD, Note and the Deed of 
Trust.”

The Disclosure Model (The LARIBA 
Financing Agreement)

In order to more completely disclose all the Sharīʿah 
aspects of the documents signed with the customer, 
LARIBA was advised to make the following 
amendments to the LARIBA Financing Agreement:

(1) A new paragraph should be added just 
before the final paragraph of the Agreement 
containing a disclosure about late-payment 
penalties. The text is as follows: 
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Without having any effect upon the legal 
strength and binding nature of the previous 
paragraph, LARIBA uses late-payment 
penalties to cover the actual expenses 
incurred in the follow-up and collection 
of the debt. Whatever—if any—exceeds 
that shall be added to the Miskeen Fund 
(M-Fund), which comprises zakāh and funds 
that must be cleansed [from earnings]. The 
money in this Fund is used, among other 
things, to help customers who have lost 
their jobs or are facing circumstances that 
make it difficult to make their monthly debt 
payments until their circumstances change. 
All payments from the Fund are on the basis 
of interest-free loans (qarḍ ḥasan).

(2) The following should be added to the 
beginning of the final paragraph: “After 
signing the Term Sheet, the customer…” 
followed by the rest of the paragraph.

 
Non-Standard Cases: Application for 
Financing from LARIBA after the 
Purchase Contract Has Been Signed

Non-standard circumstances comprise cases where:

 y The customer applies to LARIBA for financing 
after the purchase contract has been signed 
on the condition of financer approval without 
naming LARIBA in the contract as the financer; 
and 

 y cases where a cash sale is turned into a sale by 
means of a financer.

LARIBA’s entry into a financing operation in non-
standard circumstances raises the suspicion of 
financing the price or the suspicion of an ʿīnah sale. 
That is because the customer already took ownership 
of the asset by virtue of the contract, even with a 
clause providing for an option period. 

In order to remove the suspicion, the Sharīʿah 
auditor advised that the letter of pre-approval and 
the agency authorization be issued with a rider 
amending the contract in two cases—a decision not 
to pay spot, or a sale contingent upon the approval 
of a financer—that is signed after either of these 
documents. The rider shall state that the previous 
contract is annulled and a new contract created 
in light of this change. That is so the effects of the 
contract shall occur for the benefit of both parties, 
as in normal circumstances.

It was advised to adopt the wording of the contract 
rider that would annul the contract in the two cases 

as part of the procedures used in the product. Its 
date should be the same as the issuance of the letter 
of pre-approval and the agency authorization.

Refinancing

The circumstances of refinancing comprise three 
cases:

Case One: In this case, property is jointly owned by 
the customer and a financing bank using a special 
purpose vehicle. Refinancing occurs in such a case 
just as if LARIBA were engaged in the financing 
from the beginning.

Case Two: This involves LARIBA customers. The 
customer owns the title of the property while the 
usufruct for the remaining period is owned by 
LARIBA as a result of the exception at the time of the 
sale. Refinancing, in this case, is done by accepting 
a change in the period and the monthly rental and 
restructuring of the capital in accord with the new 
period. The matter does not require settlement of 
the first financing except as an accounting entry. 

Case Three: In this case, the property is wholly 
owned by the customer, but a conventional bank 
has a lien on it in its capacity as the financer. The 
solution is that LARIBA would purchase a share in 
the property equivalent to the remaining amount 
owed by the customer to the conventional bank. In 
practical terms, the amount paid would be equal to 
the remaining principal. LARIBA would then turn 
around and sell its share to the customer for the 
purchase cost alone while excluding the usufruct and 
leasing it to the customer for the financing period; 
and the lien would be transferred to LARIBA, all as 
per the standard procedure.

Neither the first nor second case poses any Sharīʿah 
issue; however, the third case raises the suspicion of 
bayʿ al-ʿīnah (sale and repurchase) because the asset 
is resold to the customer himself. 

 

Neither the first nor second 
case poses any Sharīʿah issue; 
however, the third case raises 
the suspicion of bayʿ al-ʿīnah 
(sale and repurchase) because 

the asset is resold to the 
customer himself. 

“

”
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The Sharīʿah auditor advised that the first case be 
included in the standard procedure with a special 
title: Customers of Islamic Companies. The standard 
procedures for initial financing would be prescribed 
for them.

The Sharīʿah auditor advised that the second case be 
included in the standard procedure with a special 
title: LARIBA Customers. A special procedure would 
be prescribed for them that can be summarized as 
follows:

(1) The financing period is increased.

(2) The monthly rental payment is decreased.

(3) The monthly instalment for paying off the 
capital is reduced in consideration of the 
increase in the period. 

(4) The abovementioned changes should be 
documented in a written agreement.

(5)  The capital amount shall not increase from 
the remainder before the refinancing, for any 
increase would be classified as ribā. 

 
The Sharīʿah auditor advised that the third 
case be given a special title: Cases Involving a 
Conventional Mortgage. It should be stated that 
its application would require approval from the 
highest management authority and should be 
highly restricted until a Sharīʿah-compliant solution 
acceptable to the majority of jurists is found.
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THE GENERAL RISKS ASSOCIATED WITH FINANCING USING THE FORMAT 
OF A SALE WITH THE EXCEPTION OF USUFRUCT AND THE PARTICULAR 
RISKS ASSOCIATED WITH LARIBA’S IMPLEMENTATION OF IT

Qualitative Analysis of the Risks 
Associated with the SXU Financing 
Format

This risk analysis uses the classification of risks 
adopted by the Islamic Financial Services Board in its 
Standard 1: Guiding Principles of Risk Management 
for Institutions (Other Than Insurance Institutions) 
Offering Only Islamic Financial Services. These are:

(1) Credit risk

(2) Equity investment risk

(3) Market risk

(4) Liquidity risk

(5) Rate of return risk

(6) Operational risk.

 
Credit Risk

Description and Analysis: This is the risk 
associated with the counterparty in the contract; 
that is, the inability to fully discharge his contractual 
obligations at the appointed times stipulated in 
the contract. This includes settlement risk or the 
counterparty’s failure to deliver what he is obliged 
to deliver in a commercial contract at the time that 
the first party fulfilled did so. The effects of this kind 
of risk are reflected in uncertainty regarding the 
expected income (Islamic Financial Services Board 
(IFSB) 2005, Standard 1).

Treatment: Credit risk can be ameliorated in 
general by diversification of the investment portfolio 
and by taking appropriate assurances as security; 
for example, a pledge of the sold asset.

LARIBA’s Implementation: LARIBA places a lien 
on the sold asset as security that the customer will 
settle the price of its share. The lien is released after 
all the instalments have been paid. 

Evaluation: It is apparent that the format of 
sale of an asset with the exception of usufruct 
as implemented by LARIBA is similar to other 
financing formats (such as murābaḥah for a purchase 
orderer, lease ending in transfer of ownership, 
and partnership ending in transfer of ownership) 
in taking appropriate security measures such as 
mortgage (rahn) and other means.

Equity Investment Risk

Description and Analysis: This is the risk that 
arises from entering into a partnership for the 
purpose of supplying financing, or partnership 
in a particular financing arrangement or general 
activities in the manner explained in the contract. 
The financer shares with the other party in bearing 
the risks of those activities; that is the risks of 
commitment to the contracts of muḍārabah and 
mushārakah. The most important risk arising from 
that is the consumption of the invested capital (IFSB, 
2005, Standard 1).  

Treatment: Reducing such a risk may require 
the investor to take an active role in monitoring 
the investment; also, to expedite exiting from the 
partnership by using, for example, the format of a 
partnership ending in transfer of ownership to the 
customer (mushārakah mutanāqiṣah).

LARIBA’s Implementation: Although LARIBA 
purchases the asset jointly with the customer, it sells 
its share in the title of the asset immediately after 
owning it, with the exception of the usufruct for the 
financing period. 

Evaluation: It is apparent that the model of 
Declining Participation in Usufruct implemented by 
LARIBA is more effective than a partnership ending 
in transfer of ownership (mushārakah mutanāqiṣah). 
That is due to the speed of the exit from joint 
ownership. In the former model the ownership to 
the title is sold in its entirety while in the latter the 
share is sold in stages. 
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Market Risk

Description and Analysis: This is the risk that 
arises from fluctuations in an asset that can be 
traded or leased as well as fluctuations in currency 
exchange rates (IFSB, 2005, Standard 1). Market risk 
is linked to analysis and evaluation of the extent 
to which the asset can be converted into liquidity 
during the period that the institution owns and 
possesses the asset. For example, the asset may be 
destroyed before it is sold to the customer, or the 
customer may not complete the purchase process.

Treatment: This risk is normally treated by reducing 
the period that the institution owns and possesses 
the asset to the minimum possible, by insuring the 
asset, and by implementing the customer’s binding 
promise to buy or lease the asset. Other methods are 
to purchase the asset from the owner with an option 
of annulment for a specified period and to require a 
deposit (hāmish al-jiddiyyah) that can compensate 
the institution for any shortfall in the price in case 
the customer reneges on his binding promise.

LARIBA’s Implementation: LARIBA uses a non-
binding promise to purchase its share of the asset. 
LARIBA also uses an option to annul, for a specified 
period, in the purchase contract. Also, the period 
during which LARIBA owns and possesses the asset 
is relatively short. It sells its share in the title of the 
asset immediately after owning it, with the exception 
of the usufruct of its share for the financing period.    

Evaluation: It is apparent that the model of 
Declining Participation in Usufruct implemented 
by LARIBA resembles murābaḥah for the purchase 
orderer in the shortness of the period that the asset is 
owned and possessed. It is more effective than a lease 
ending in transfer of ownership and a partnership 
ending in transfer of ownership (mushārakah 
mutanāqiṣah). That is because the period the asset 
is owned and possessed by the institution is much 
longer in these other models.

The model of Declining 
Participation in Usufruct  
resembles murābaḥah for 

the purchase orderer in the 
shortness of the period that the 

asset is owned and possessed.

“

”

Liquidity Risk

Description and Analysis: This is the risk that 
exposes the IFI to the possible loss arising from its 
inability to meet its obligations when they fall due 
or to offer new financing to add to its existing assets 
without incurring unacceptable costs or losses 
(IFSB, 2005, Standard 1). Liquidity risk is related to 
the inability [of IFIs, for Sharīʿah reasons] to convert 
the debt to liquidity for less than its value. That is 
because it is not permitted to sell a debt for payment 
in the same currency except by ḥawālah (debt 
transfer) at face value. In that case, no one would 
have any incentive to purchase such debts.   

Treatment: The means of treating liquidity risk 
include the sale of tradable investment assets and 
securitization of assets.

LARIBA’s Implementation: LARIBA’s 
implementation of the model of Declining 
Participation in Usufruct comprises three elements: 

 y the price for the sale of LARIBA’s ownership 
share of the asset (the capital), which becomes 
a debt owed by the customer immediately after 
the sale;

 y the rental fees for the usufruct of the ensuing 
lease periods, each of which also becomes a debt 
owed by the customer after he is given access 
to it;

 y the price of the excluded usufruct for the 
remainder of the financing period.   

LARIBA does not sell the debt (the capital or the 
deserved rental fee) or the price of the excluded 
usufruct for the remainder of the financing period 
to a third party for liquidity purposes although this 
option is available to it. 

LARIBA gets approval from GSEs like Freddie Mac 
and Fannie Mae to enter into financing operations 
as the agent of these corporations. LARIBA chose 
this method of dealing with the GSEs in order to 
avoid the suspicion of ribā-based financing and sale 
of debt.11 This is how it deals with liquidity risk.

In general, it is not possible for finance institutions 
in the United States to engage in financing in 
isolation from the GSEs. Doing so would require 
vast amounts of capital and liquidity on the part of 
the finance institution as well as the ability to have 
its funds tied up for periods of 30 or 40 years. That is 
clearly difficult and may be impossible. For example, 
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the sum total of house financing by Freddie Mac and 
Fannie Mae in 2015 was around one billion dollars. 
In order to fathom the extent of the challenge: if we 
were to finance 100 houses a month at an average 
house value of 300,000 dollars, we would have to 
have at least 30 million dollars available to us every 
month in order to have no need of Freddie Mac and 
Fannie Mae. That would equal 360 million dollars a 
year for a 30-year period. The question is: who is 
able to provide funding on that scale?   

Evaluation: The model of Declining Participation 
in Usufruct implemented by LARIBA is exposed—
as are all the other financing models that result in 
a debt liability upon the customer—to liquidity risk 
due to the inability to convert the debt into liquidity. 
This model is similar to murābaḥah for the purchase 
orderer in the rapidity with which ownership of the 
asset is converted to ownership of the debt that is 
the price of the asset. It differs from the models of 
a partnership ending in transfer of ownership and 
a lease ending in transfer of ownership in that in 
these models the institution is able to sell the asset, 
or a share in it, to a third party to acquire liquidity. 
It is, however, possible in the model of Declining 
Participation in Usufruct to sell the excluded 
usufruct for the remaining period to a third party 
for liquidity purposes. This could be accomplished 
by dissolution of the first contract and entry into a 
new contract.12   

Rate of Return Risk

Description and Analysis: This is the risk of 
having to offer a higher rate of return—as a result 
of competitive pressure from other institutions—to 
attract and retain investors (fund providers) (IFSB, 
2005, Standard 1).

Treatment: It may be possible to offer new Sharīʿah-
compliant products that offer a higher rate of return 
during the financing period.

LARIBA’s Implementation: LARIBA is exposed to 
this risk; however its use—in a number of financing 
operations—of the role of agent for investment on 
behalf of GSEs like Freddie Mac and Fannie Mae 
reduces this risk.     

Evaluation: In Declining Participation in Usufruct 
as implemented by LARIBA, it is possible to adjust 
the return (the monthly rental) after entry into the 
contract in case the rate of return on investment 
changes during the financing period. It is possible 
for the monthly rental rate to be variable during the 

financing period. It is also permissible, by agreement 
of both parties, to change the rental payment for 
future periods; that is, the periods for which the 
usufruct has not yet been utilized (AAOIFI, 2015, 
Standard 9, item 5/2/5). In this feature it resembles a 
lease ending in transfer of ownership. It is considered 
more effective than the murābaḥah format because 
it is not possible to change the murābaḥah markup 
once one has entered into the contract in case the 
market rate of return changes during the payment 
period. It is also considered more effective than the 
format of a lease ending in transfer of ownership 
(in a profit-seeking contractual partnership). That is 
because the IFI does not have the right to receive a 
fixed rate of return. It means the IFI is exposed to 
fluctuating returns that will be received according 
to the agreed terms of the mushārakah contract. 
At the same time, the IFI and its partners will bear 
any losses in proportion to the capital contributions 
of each one in the investment. However, in jointly 
owned property (shirkat al-milk), it is permissible 
for one of the partners to provide an undertaking 
to purchase the share of the other partner at its 
face value. It is also permissible to offer a binding 
promise to buy at a stipulated price in the same 
manner practiced in murābaḥah. 

In general, it is not possible 
for finance institutions in 

the United States to engage in 
financing in isolation from the 
GSEs. Doing so would require 
vast amounts of capital and 

liquidity.

“

”
 
Operational Risk

Description and Analysis: These are the risks that 
impact upon the IFI’s activities. They include the 
risk of loss resulting from incompetence or failures 
in internal processes, or persons, or systems, or they 
could result from external events. IFIs also take into 
consideration factors that could cause losses due to 
a lack of Sharīʿah compliance or a failure in fiduciary 
duties (IFSB, 2005, Standard 1).

Operational risk increases as the number of 
procedures required to execute an operation 
increase. It is also increased by legal risks and 
taxation risks resulting from the incompatibility of 
the legal system, taxation system and judicial system 
with the contracts used. The risk is further increased 
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by the lack of standardization of the documents for 
the contracts that IFIs employ. The risk is further 
increased in case the courts are unfamiliar with the 
contractual formats and the documents used. That 
raises the need for explanation and interpretation 
by specialised experts in every case, which means 
added expenses. 

The activities of the Islamic finance industry in the 
United States has been largely focused on providing 
alternatives to conventional mortgages for home 
purchases. For this reason, American regulators 
have generally dealt with issues arising from Islamic 
finance on a case-by-case basis. That is because it is 
on a relatively weak level and has a limited number 
of products. Thomas Baxter, Jr., general counsel for 
the Federal Reserve Bank of New York, summarized 
the highlights of that process thus: 

[T]he Office of the Comptroller of the Currency 
(the OCC) issued two key interpretive letters in 
1997 and 1999 concerning products designed to be 
shari‘a compliant. In each case, the OCC looked 
beyond the form of the transaction to its economic 
substance and concluded that the product was 
“functionally equivalent to or a logical outgrowth 
of” secured lending and therefore permissible 
under existing banking law (Baxter, 2005).

 
Likewise, the 1999 approval of a proposal by United 
Bank of Kuwait was based on the view that the 
bank would be acting as a “riskless principal” in 
such transactions, which is why the activities were 
considered permissible.

Most American states impose a tax when property is 
transferred from one owner to another. For example, 
if an IFI buys an asset, it must pay a tax, and when 
it transfers ownership of it to the customer, the tax 
must be paid again. This results in the imposition 
of taxes and fees on IFIs that are not applied to 
conventional financial institutions. This led the tax 
authorities in New York State to conclude that these 
taxes are not fair to IFIs. As a result, they make 
determinations on a case-by-case basis to remove 
these extra taxes (Salah, 2009).

Regulators have also imposed responsibilities and 
restrictions on property owners, which means that 
IFIs have to recognize and rid themselves of these 
additional risks. For example, if an environmental 
problem is discovered on a piece of property, the 
present and past owners must pay any expenses 
required to resolve the problem.13 Conventional 
financial institutions are not exposed to such 
risks because they are not considered to have ever 
owned the real estate they finance. To deal with this 

difficulty, an IFI will set up a special purpose vehicle 
(SPV) by means of which it can protect its assets 
from such risks. However, setting up an SPV entails 
extra costs for an IFI, which increases the cost of the 
financing operation and makes it less competitive 
than conventional institutions in the market (Salah, 
2009). 

Another aspect of ownership risk that exposes IFIs 
to higher costs is the expense of protecting the 
property, for example, with insurance.  All these 
risks are particular to IFIs and must be taken into 
account when designing any new product (Salah, 
2009). 

Another challenge posed by the 
regulatory environment is the 
Truth in Lending Act (TILA), 
which was previously called 

Regulation Z. It applies to all 
companies that offer financing 

and requires them to add up 
all the associated expenses 

and translate them into what 
is called the “implied interest 

rate”. 

“

”
Another challenge posed by the regulatory 
environment is the Truth in Lending Act (TILA), 
which was previously called Regulation Z. It applies 
to all companies that offer financing and requires 
them to add up all the associated expenses and 
translate them into what is called the “implied 
interest rate”. The idea is to provide a unified general 
standard for measuring costs that will enable the 
consumer to choose between the offers of various 
financing companies (Y Abdul-Rahman, 2016, pers. 
comm., 17 December). 

Treatment: Registering the property in the name of 
the customer from the beginning of the operation.

LARIBA’s Implementation: In order to comply 
with the legal and taxation environment, LARIBA 
uses a number of conventional documents as 
explained in the previous section. LARIBA has the 
property registered in the name of the customer from 
the beginning of the operation (the joint purchase of 
the property with the customer) in order to conform 
to the tax environment.
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LARIBA does not use the concept of an SPV because 
it is of no benefit to the customer and costs 1450 
dollars to set one up, which the customer will have to 
pay, along with 18 dollars a month in administrative 
fees. In case of litigation, each case will be considered 
unique, as opposed to the procedure for disputes 
involving mortgages, which are standardized and 
treated by common administrative procedures that 
reduce litigation costs and legal fees. The customer 
is also exposed to the consequences that may arise 
in case the financing company declares bankruptcy 
and its representatives appear in court to try to 
prove that the company does not own the properties, 
even though the name SPV indicates that it is 
bankruptcy remote. What distinguishes LARIBA’s 
practice is that it produces documents the courts are 
familiar with so they do not need to be explained 
and interpreted by experts. That would entail many 
added expenses that the customer can ill afford. 
Using documents that are ordinary and familiar in 
America saves LARIBA from having to depend on 
regulatory opinion that allows it to operate as an 
exception. That policy could be reversed at any time 
because it does not have the force of law. 

Evaluation: The format of Declining Participation 
in Usufruct that LARIBA uses is exposed—like all 
other financing formats—to operational risks and 
the related legal and tax risks. However, the fact that 
LARIBA has the property registered in the name of 
the customer gives it tax advantages that make it 
suitable. 

Quantitative Analysis of the Risks of 
Financing by the Format of a Sale with 
the Exception of Usufruct

Calculation of Risk Level (Central Bank of 
Bangladesh, 2014)

Measurement of the level of risk involves assessing 
the magnitude and importance of risks, which is 
calculated as follows:

        level of risk  
        = probability that the risk will occur   
            x  the possible impact of the risk 

- The probability that a risk will occur is 
divided into three levels (1 to 3), from lowest 
to highest.14  Figure 7-1 shows the probability 
of risk occurrence:

 

Table 7-1 
The Probability of Risk Occurrence

- The possible impact of the risk: this is the 
calculated magnitude of the loss or harm in 
case the risk does occur.  It is divided into 
three levels (1 to 3), from lowest to highest. 
Figure 7-2 shows the levels of risk impact:

Table 7-2 
The Levels of Risk Impact

 
Risk Matrix

A risk matrix shows the relationship between the 
probability a risk will occur and the level of impact 
such an occurrence would have. It does so by 
calculating risk levels (probability x impact). Figure 
7-3 shows a risk matrix: 

Point Level of 
Probability

Description 

3 Recurring May occur many 
times a year

2 Possible May occur once a 
year

1 Unlikely Unlikely to occur but 
not impossible

Point Level of 
Impact

Description 

3 Substantial Event would have 
substantial impact on 
the product

2 Intermediate Event would have 
intermediate impact 
on the product

1 Slight Event would not 
affect the product



48

Research Paper N
o. 92/2017

Table 7-3 : Risk Matrix (Central Bank of Bangladesh, 2014)

Level of Impact

Substantial 
3

Intermediate 
2

Slight 
1

 
 

Level of 
Probability

Repetitive 
3

High Risk 
9

High Risk 
6

Intermediate Risk 
3

Possible 
2

High Risk 
6

Intermediate Risk 
3

Low Risk 
2

Unlikely 
1

Intermediate Risk 
3

Low Risk 
2

Low Risk 
1

The following table explains the risk rankings found in the risk matrix above:

Table 7-4 : The Risk Rankings Found in the Risk Matrix

Applying a Risk Matrix to the Format of Sale of an Asset with the Exception of the Usufruct as Implemented 
by LARIBA

It is possible to apply a risk matrix to the format of sale of an asset with the exception of the usufruct as 
implemented by LARIBA. This would be by quantifying the most important risks discussed previously in 
this section. It would look like this:

Table 7-5 : The Risk Rankings Found in the Risk Matrix

Point Risk Practice 

6-9 High Very likely to occur & would have major impact.Executing transaction is 
not permitted until risk is reduced.

3-4 Middle Could occur & would have intermediate impact.The operation could 
be permitted, but it would be preferred to reduce the risk; additional 
supervision advised; should be reviewed in 30 days.

1-2 Low Not likely to occur & would have minor impact. Could be permitted.

# Main Risk 
Description

Subsidiary 
Risk 

Description

LARIBA’s 
Risk 

Managment

Probability 
of Risk 

Occurrence

Risk 
Impact

Risk 
Rank

Evaluation

1 Credit risk Risk of non-
payment

Lien 1 2 2 Acceptable 
risk

2 Equity 
investment 
risk

Risk that 
capital will be 
consumed

Rapid exit by 
selling share 
immediately 
after taking 
ownership

1 2 2 Acceptable 
risk
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Table 7-5 : The Risk Rankings Found in the Risk Matrix

# Main Risk 
Description

Subsidiary 
Risk 

Description

LARIBA’s 
Risk 

Managment

Probability 
of Risk 

Occurrence

R i s k 
Impact

Risk 
Rank

Evaluation

3 Market risk Risk that 
customer will 
renege on 
purchase

Including 
option of 
annulment 
in purchase 
contract

1 2 2 Acceptable 
risk

4 Liquidity 
risk

Risk that 
capital will be 
consumed

Rapid exit by 
selling share 
immediately 
after taking 
ownership

1 2 2 Acceptable 
risk

5 Rate of 
return risk

Risk of not 
being able to 
increase profit 
rate during 
the financing 
period

Act as 
investment 
agent for GSEs 
like Freddie 
Mac and Fannie 
Mae

1 2 2 Acceptable 
risk

6 Operational 
risk

Taxation risk Register asset 
in name of 
customer from 
beginning

1 2 2 Acceptable 
risk

7 Operational 
risk

Legal risk Use certain 
conventional 
contracts 
to fit legal 
environment

1 2 2 Acceptable 
risk

8 Operational 
risk

Sharīʿah non-
compliance risk

Appoint 
external 
Sharīʿah 
auditor to 
upgrade design 
of procedures 
and documents

1 2 2 Acceptable 
risk

The table above shows the major risk exposures of 
LARIBA’s implementation of the SXU format (which 
are credit risk, equity investment risk, market risk, 
liquidity risk, rate of return risk, and operational 
risk), the subsidiary risks associated with them, and 
LARIBA’s method of mitigating them. Based on that, 
the probability of risk occurrence was calculated as 

1 and the risk impact was calculated as 2, and the 
resulting degree of risk was calculated as 2 x 1 = 2. 
This is classified as low risk as was clarified in the 
risk matrix. Therefore, the risks of financing using 
the format of a sale of an asset with the exception 
of the usufruct, as implemented by LARIBA, are 
acceptable according to the analysis above.
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Section 8

CONCLUSION AND RECOMMENDATIONS

Conclusions

The format of a sale with the exception of the 
usufruct can be found scattered throughout the 
reliable books of fiqh, especially those of the Mālikī 
and Ḥanbalī Schools. The Mālikī books include: 

 y al-Furūq al-Fiqhiyyah, by al-Baghdādī;

 y ʿIddat al-Burūq fī Jamʿ Mā fī al-Madhhab min 
al-Jumūʿ wa al-Furūq, by al-Wansharīsī;

 y Bidāyat al-Mujtahid wa Nihāyat al-Muqtaṣid, by 
Ibn Rushd, the grandson; and 

 y Al-Bayān wa al-Taḥṣīl, by Ibn Rushd, the 
grandfather. 

 
The Ḥanbalī books include: 

 y Al-Kāfī, by Ibn Qudāmah al-Maqdisī;

 y Al-Mughnī, also by Ibn Qudāmah al-Maqdisī; 

 y Al-Qawāʿid fī al-Fiqh al-Islāmī, by Ibn Rajab; 
and 

 y Al-Istikhrāj li Aḥkām al-Kharāj, also by Ibn 
Rajab.

It is permissible in general to sell an asset with the 
exception of the usufruct, whether it is phrased as 
a stipulation or an exception. The permissibility is 
contingent upon three conditions:

(a) The exclusionary period must be specified.

(b) The asset must be amenable to leasing; that is, 
it can be used without being consumed in the 
process.

(c) The exclusion must be for a period during 
which there is reasonable assurance that the 
asset will not change.

 
The ḥadīth of Jābir, in which he made an exception 
to ride his camel to Madīnah after selling it, is 
considered the main support for the permissibility of 
this format. The Mālikīs and the Ḥanbalīs consider 
the format to be permissible in general while the 
Ḥanafīs and Shāfiʿīs prohibit it on the basis that the 

condition violates the nature and implications of the 
contract (muqtaḍā al-ʿaqd). The juristic controversy 
between those who permit a stipulation excluding 
the usufruct and those who prohibit it revolves 
around their differing understandings of muqtaḍā 
al-ʿaqd and which contractual stipulations are valid 
or invalid in terms of it. In the course of presenting 
the evidence and arguments of both sides, it became 
apparent that the stronger opinion is that of those 
who permit this format; i.e., the Mālikīs, the Ḥanbalīs 
and those who agree with them.

The most important rulings related to the format of 
a sale with the exception of the usufruct include the 
following:

 y Liability for the asset and for the excluded 
usufruct lay with the buyer;

 y The buyer has the right to sell the asset whose 
usufruct has been excluded on the condition that 
he must inform the new buyer of the exception; 
otherwise the new buyer will have the option 
to annul. 

 y The seller has the right to use the excluded 
usufruct personally or to let someone else use 
it for free or by paying a rental fee for it. And 
that someone could be a third party or the buyer 
himself. 

 y The seller has the right to sell the asset and to 
lease the excluded usufruct to the buyer in a 
single contract. 

 
The Islamic financing format of a sale with the 
exception of the usufruct means sale of the asset 
(the title and the usufruct) with the exception of 
the usufruct for a stipulated period (for example, 
the financing period) and then the leasing of the 
excluded usufruct to the customer for the excepted 
period. The fiqh characterization of this format is 
that it is a type of “sale with exception” (bayʿ al-
thunyā). The seller stipulates that he shall have 
the right to the benefit of the sold asset for a fixed 
period; for example, selling a house with stipulation 
of the right to reside there for one month; or a camel 
with stipulation of the right to ride it to a known 
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destination; or a slave with stipulation of the right 
to his service for a year. 

LARIBA uses the Declining Participation in 
Usufruct Model based on the format of sale of an 
asset with the exception of the usufruct. LARIBA 
jointly purchases the property with the customer; 
then it sells the asset (the title and its usufruct) with 
the exception of the usufruct for a stipulated period, 
which is the financing period. Then LARIBA leases 
the usufruct to the customer for the period that the 
usufruct is excluded. The rental fee for the usufruct 
represents the return on the investment. During 
the lease period, LARIBA’s ownership share in the 
usufruct steadily diminishes while the customer’s 
share steadily increases. By the end of the financing 
period the customer has become the sole and 
complete owner of the asset. LARIBA applies the 
Declining Participation in Usufruct Model in the 
following products: financing the purchase of 
residential real estate, commercial real estate and 
motor vehicles, as well as construction financing.

The Declining Participation in Usufruct Model 
resembles the Model of Partnership Ending in 
Transfer of Ownership in that the ownership share 
of the financing company steadily diminishes as the 
ownership share of the customer increases. They 
differ in that the Model of Partnership Ending in 
Transfer of Ownership is based on joint ownership 
of the entire asset (the title and its usufruct) whereas 
the Declining Participation in Usufruct Model is 
limited to partnership in the usufruct alone. 

The research has explained the standard and non-
standard procedures for financing at LARIBA. The 
non-standard financing circumstances comprise 
three cases: 

(1) The purchase agreement has been signed 
conditional upon the approval of a finance 
provider, but LARIBA has not been named in 
the contract as the finance provider.

(2) The purchase started out as a cash sale but 
then shifted to a sale by means of a finance 
provider.

(3) Early settlement.

 
The research also discusses the procedures for 
refinancing, which comprise three cases: 

(1) A piece of real estate is jointly owned by 
the customer and another Islamic bank or 
financial institution;

(2) Existing LARIBA customers;

(3) The original financing was done with a 
conventional bank.

 
The research has explained the documents and 
boilerplates used in the products of American 
Finance House LARIBA. They are of two types: 
conventional documents and Sharīʿah documents. 
The Sharīʿah documents comprise: 

 • The authorization of a purchasing agent;

 • The contract of purchase from the original 
owner; 

 • The Final Term Sheet. This is the contract of sale 
of the asset with the exception of the usufruct 
and the lease of the usufruct to the customer 
(contract of sale and lease).

 • The LARIBA Finance Agreement (Disclosure 
Document).

 
The conventional documents secure the debt 
generated by the Sharīʿah documents. They 
comprise the other Disclosure Documents and the 
deed of trust that establishes the lien. The purpose 
of using these documents is to protect the rights of 
the contracting parties by means consistent with the 
legal environment in the United States of America. 

The research explained how LARIBA determines 
its profit rate, which is done by the procedure 
for determining the fair market rental and the 
calculation algorithm embodied in the Islamabad 
software program.

The research clarified the supplementary rulings 
related to the Declining Participation in Usufruct 
Model applied by LARIBA. They include:

(1) Dealing with US government-sponsored 
enterprises (GSEs) such as Freddie Mac and 
Fannie Mae;

(2) A promise to purchase at a stipulated price; 

(3) Making the customer/partner the agent for 
purchasing the property;

(4) Purchasing with stipulation of an option of 
annulment;

(5) Combining a sale and a lease in one contract; 

(6) Establishing a lien on the property using a 
deed of trust;
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(7) Imposing late-payment penalties for 
procrastinating in debt payments;

(8) Registering the property in the name of the 
customer;

(9) Having the customer pay the fees and 
expenses associated with legal registration;

(10) Liability for the asset that has been sold with 
the exclusion of the usufruct;

(11) Early settlement;

(12) Annulment of the contract in order to correct 
irregularities in the financing process;

(13) Refinancing.

 
The research highlighted the results of a Sharīʿah 
audit of the design and structuring of the products 
based on the format of sale of an asset with the 
exception of the usufruct as implemented by 
American Finance House LARIBA. 

The research explained the risks associated with 
financing using the format of sale of an asset with 
the exception of the usufruct, in particular as 
implemented by LARIBA. The qualitative analysis 
of this financing format dealt with:

 y Credit risk

 y Equity investment risk

 y Market risk

 y Liquidity risk

 y Rate of return risk, and

 y Operational risk.

The quantitative analysis provided a calculation of 
the degree of each of the abovementioned risks, 
explained the concept of a risk matrix and then 
applied it to the sale of an asset with the exception of 
the usufruct as implemented by American Finance 
House LARIBA. 

The research clarified the legal and tax environment 
in the United States, which comprises part of the 
operational risks. It is apparent that the legal and 
tax environment accepts Islamic financing formats 
as exceptions to the normal regulations and on the 
basis that they do not differ in content from the 
conventional mortgages applied in the US when it 
comes to risk. Islamic financing is, however, exposed 
to certain additional risks in the form of double 
taxation and fees levied for environmental cleanup 

of certain sites in case the property is registered in 
the name of the Islamic financial institution. In the 
risk analysis it became clear that it is important to 
comply with the laws in effect in the United States 
along with complying with Sharīʿah requisites. This 
is the real challenge facing the implementation and 
sustainability of Islamic finance in the United States.

In the risk analysis it became 
clear that it is important 

to comply with the laws in 
effect in the United States 
along with complying with 
Sharīʿah requisites. This is 
the real challenge facing 
the implementation and 

sustainability of Islamic finance 
in the United States.

“

”
 
Recommendation

An international Sharīʿah standard should be issued 
on the format of a sale with the exception of the 
usufruct.
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End Notes

1	 However,	 as	 Shaykh	 Muṣṭafā	 al-Zarqā	 pointed	
out,	 ownership	 of	 the	 usufruct	 separately	
is	 temporary,	 not	 permanent.	 To	 imagine	 a	
permanent	separation	between	ownership	of	the	
title	and	ownership	of	the	right	to	benefit	from	
an	 asset	 would	 be	 a	 nonsensical	 state	 that	 no	
legal	system	would	be	expected	to	affirm,	as	has	
already	been	discussed.	

2	 Some	scholars	consider	this	format	to	be	lawful	
by	analogy	(qiyās)	with	the	format	of	sale	of	an	
asset	with	the	exception	of	the	usufruct.

3	 The	 parallels	 between	 them	 are	 only	 in	 formal	
structural	terms.	In	reality	the	title	is	not	excluded	
by	 exception	 in	 a	 lease	 ending	 in	 transfer	 of	
ownership.	 It	 and	 its	 risks	 remain	 under	 the	
ownership	 of	 the	 lessor	 except	 that	 they	 have	
been	made	the	subject	of	a	promise	of	ownership	
transfer	in	the	future.		

4	 A	 kind	 of	 corroboration	 can	 be	 found	 for	 this	
in	 the	 discussion	 on	 the	 next	 page	 regarding	
combination	of	a	sale	and	a	lease	in	one	contract.

5	 Attention	is	given	here	to	the	standard	procedure	
for	home	financing.	The	steps	in	other	products	
are	similar.	

6	 “Loan”	 corresponds	 to	 the	 basic	 financing	
amount,	which	is	the	purchase	cost,	and	“interest”	
corresponds	to	the	rental	payment.	

7	 The	intent,	based	on	the	clarification	provided	by	
LARIBA,	is	the	exception	of	the	usufruct	for	the	
financing	period,	during	which	it	is	leased	to	the	
customer.	

8	 The	calculation	is	completed	before	the	Final	Term	
Sheet	is	signed	with	the	customer.	It	is	certified	
in	this	document	for	purposes	of	disclosure.	

9	 In	 this	 case	 the	 actual	 partnership	 is	 between	
the	 customer	and	 the	GSE.	LARIBA’s	 role,	 as	 a	
financing	 company,	 is	 limited	 to	 initiating	 the	
debt	and	servicing	it.	

10	 That	is	why	this	id	done	only	in	cases	of	pressing	
need	 and	 within	 the	 narrowest	 limits,	 and	 the	
approval	of	 the	highest	authority	at	LARIBA	 is	
required.

11	 Raqabah	observed	that	the	process	of	submitting	
the	 documents	 and	 receiving	 the	 financing	
amount	after	initiating	the	debt	for	the	GSEs	takes	
approximately	five	working	 days.	The	GSEs	 do	
not	seek	any	return	for	this	period.	Based	upon	
the	instrument	by	which	LARIBA	explained	that	
it	deals	with	the	GSEs,	i.e.,	acting	as	their	agent,	
Raqabah	 requested	 LARIBA	 to	 take	 the	 fee	 for	
servicing	 the	 debt	 during	 that	 period	 and	 to	
return	the	rest	to	the	GSEs	or	give	it	in	charity.		

12	 The	 lease	 contract	 with	 the	 customer	 would	
be	 annulled	 for	 the	 remaining	 period	 and	 the	
usufruct	 sold	at	a	cash	price	 to	a	new	 investor,	
who	would	lease	it	to	the	customer	for	the	same	
period.	This	has	not	 actually	 been	practiced	by	
LARIBA;	it	is	only	a	theoretical	risk	scenario.			

13	 Also,	a	homeowner	may	be	liable	for	any	injury	
suffered	 by	 any	 person	who	 happens	 to	 be	 on	
the	property	 at	 the	 time;	 for	 example,	 a	 jogger	
running	 past	 the	 property,	 twists	 and	 fractures	
her	 ankle	 has	 the	 right	 to	 sue	 to	 homeowner	
for	 damages.	 The	 homeowner	 will	 turn	 to	 his	
insurance	company,	which	will	prepare	a	list	of	
past	 owners	with	 the	 ownership	 dates	 of	 each	
one,	which	would	include,	in	the	case	of	Islamic	
financing,	 the	 bank	 or	 financial	 institution.	
However,	it	would	not	be	possible	to	discover	the	
bank	to	be	an	owner	 if	 the	property	was	never	
registered	in	its	name.	There	would	be	a	problem	
for	 the	 IFI	 if	 the	 customer	were	 to	 present	 the	
sale	and	purchase	agreement,	but	the	percentage	
of	risk	in	this	case	is	low	(Y	Abdul-Rahman	2016,	
pers.	comm.,	17	December).	

14	 The	number	of	levels	can	be	increased	to	four	or	
more,	 as	 appropriate.	 The	 following	 mentions	
five	 levels	 (Nanyang	 Technological	 University	
n.d.)
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