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 Muslim jurists have agreed that mutual consent
is considered as the main/fundamental element
of contract.

 “O you who believe! Eat not up your property
among yourselves unjustly except it be a trade
amongst you, by mutual consent. And do not kill
yourselves (nor kill one another). Surely, Allah is
Most Merciful to you.”(surah al-Nisa’, 4:29)

 “The property of a Muslim is not licit for others to
enjoy unless by his consent.” (Meaning of the
hadith)
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 They have agreed also that a contract becomes
valid, enforceable and binding when all its
essential elements and conditions are fulfilled
accordingly.

 “O you who believe! Fulfill you contracts.” (surah
al-Ma’idah, 5:1)

 “Muslims are bound by their conditions except a
condition which allows what is prohibited or
prohibits what is lawful.” (Meaning of the hadith)

 They, however, disagree on the issue of
freedom in the contract that relates to right to
create new contract and make stipulation in
contract.
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 According to Jumhur, permissibility is a general
rule in contract unless there is a prohibition from
the sources of Islamic law that prohibit it or it is
in contravention with the sources of Islamic law.

 The authorities from al-Qur’an and hadith show
that a valid contract must be based on mutual
consent of the contracting parties. If this
condition is fulfilled, the contract becomes
enforceable and binding. Thus, the contracting
parties have to carry out their duties and
discharge their obligations accordingly on the
basis of the verse, “O you who believe! Fulfill
you contracts.” (surah al-Ma’idah, 5:1)
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 In mu‘amalat including contract, there is no need
to have an authority from sources of Islamic law
mentioning about it [This is different from
‘ibadat]. It is enough for a contract to be
recognised, if it is not prohibited by the Law
Giver. This is based on a legal maxim,
“Permissibility is a general rule on any action.”
Thus, it is allowed to practise a newly created
contract that has been introduced on the basis
of analogy, preference, custom or the likes
provided that it is not against the established
and basic rules of Islamic law.
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 Examples of the innovated contract include
 i) deferred payment sale (bay‘ bithaman ajil) which

means a trade-deal in which the seller allows the buyer
to pay the price of a commodity at a future date either in
lump sum or by installments,

 ii) promise sale (bay‘ al-wafa’) that refers to a
conditional sale whereby the seller in executing the
selling and buying activity will put up a condition to the
buyer that he shall be given right to re-purchase the
subject matter if he has sufficient credit to repay his
debt, [This transaction is recognised by some Hanafis
and Shafi„is on the basis of custom and preventing the
society from practising interest-based transaction] and

 iii) supplying sale (bay‘ al-isti’jrar) which connotes a
sale transaction that involves the purchasing of goods
from time to time in different quantities. [This transaction
is recognised on the basis of prevailing custom and
beneficial to the society as a whole.]
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 According to Zahiris, prohibition is a general rule
in contract unless there is authority from sources
of Islamic law that allow it.

 “A valid contract is the one which is established
and based on authority or ijma‘ that shows its
execution and permissibility.” (per Ibn Hazm)

 Shari‘ah is a comprehensive way of life that
covers all aspects including contract. This is in
order to uphold justice. Thus, it is unfair to allow
the people to conduct their contracts as they
like. If this is allowed, it would destroy the whole
system of Shari‘ah.

 “Whosoever performs something which is not in
accordance with our practice, his practice is
rejected.” (Meaning of the hadith)

8



 According to Ibn Taymiyyah and his disciple Ibn
Qayyim, freedom to make stipulation is the
general rule in Islamic law.

 “It is a basic rule of Islamic law that the
contracting parties can make whatever
stipulations they deem fit for regulating their
contractual relationship. The law will intervene
only in a few and exceptional cases to invalidate
such stipulation. In other words, it is validity
rather than invalidity of stipulation which is the
general rule in Islamic law.” (per Ibn Taymiyyah)
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 There are various authorities from al-Qur’an,

hadith and rationale to support this view.

 Al-Qur’an

 “O you who believe! Fulfill you contracts.” (surah

al-Ma’idah, 5:1)

 Allah has commanded us to fulfill all our

undertaking. This implies full freedom to us to

make whatever undertakings and stipulations

we deem fit for serving our interest. Otherwise

Allah would have asked us to fulfill something

which is not allowed in the first place.
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 “Whereas Allah has permitted sale and forbidden riba.”
(surah al-Baqarah, 2:275)

 Allah allows us to involve in any kinds of transaction
except those involving riba. Consequently, people are
free to make stipulations and regulate contracts in the
way that suits them best.

 “O you who believe! Eat not up your property among
yourselves unjustly except it be a trade amongst you, by
mutual consent. And do not kill yourselves (nor kill one
another). Surely, Allah is Most Merciful to you.” (surah al-
Nisa’, 4:29)

 Allah allows us to make any contracts and stipulations
provided that the contracts and stipulations are based on
mutual consent. Once consent is granted, the validity of
a contract or a stipulation cannot be questioned unless
contrary is proved/stipulation is against the law.
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 Hadith

 “Muslims are bound by their conditions except a

condition which allows what is prohibited or prohibits

what is lawful.” (Meaning of the hadith)

 “There are four attributes of hypocrite; when he speaks

he lies, when he makes a promise breaks it, is given a

trust he breaches it and he makes an agreement would

not fulfill his undertaking.” (Meaning of the hadith)

 The abovementioned authorities indicate that the

contracting parties are allowed the make any stipulation

they like provided that the stipulation is not against the

clear injunction of al-Qur’an and hadith and they

discharge their obligation accordingly.
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 Rationale
 Everything forbidden in Islam has explained by Allah. 

 “Allah has explained unto you that which is forbidden.” 
(surah al-An‘am, 6:120)

 Since there is no verse in al-Qur’an that prohibits the
making of stipulations, thus the man is allowed to make
any stipulation for their business due to the fact that this
is part of the ordinary activities and dispositions of
human beings.

 In short, Ibn Taymiyyah maintains that any stipulation
which does not contrary to a rule of law will be held valid.
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 According to Zahiris, restriction to make
stipulation is the general rule in Islamic law.

 “It is the invalidity of stipulations, rather than
their validity, which is the general rule of Islamic
law.” (per Ibn Hazm)

 “And who disobeyed Allah and His Messenger
and transgressed His limits, He will make him
enter fire, where such will dwell forever.” (surat
al-Baqarah, 2:199)

 Thus, the contracting parties cannot make any
stipulation unless the making of such stipulation
is expressly sanctioned by law.
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 Ibn Taymiyyah considers the abovementioned
authority is only confined to ‘ibadah and has no
application to the area of mua‘malat.

 “How can men stipulate conditions which are not
in the Book of Allah? All stipulations that are not
in the Book of Allah are invalid, be it a hundred
stipulation. Allah‟s judgment is more binding.”
(Meaning of the hadith)

 Ibn Taymiyyah considers the abovementioned
authority refers to stipulations that contradict the
rule of law.
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 According to Jumhur, limitation to make
stipulation is the general rule in Islamic law,
however, it is depending on various exceptions
that are subject to extension.

 •Hanafis have divided the stipulation into three
categories, i.e. i) valid stipulation, ii)
irregular/voidable stipulation and iii) void
stipulation; others have divided the stipulation
into two categories, i.e. i) valid stipulation and ii)
void stipulation.

 Valid stipulation is that which is either i)
consistent with the prescribed effects of the
contract, ii) consolidates one of those effects, iii)
has been established by custom or iv) expressly
sanctioned by law.
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 Prescribed Effects of Contract

 Stipulation that shows the prescribed effects of
contract such as the seller shall be allowed to keep
the sold property until the buyer pays the price or
the purchaser of a donkey shall be allowed to ride
on it.

 Consolidate the Prescribed Effect
 Stipulation that tries to reinforce one of the

prescribed effects of the contract such as the buyer
is required to provide the guarantor or mortgaged
property in deferred payment sale.

 This is in order to ensure the payment of price is
settled accordingly.
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 Established by Custom
 Stipulation that has been practised by people for

a long time such as stipulation by the buyer of
piece of wool that the seller shall make it into hat
or the buyer of piece of leather that the seller
shall make it into shoes, the buyer of a lock that
the seller shall fix it to the door and the buyer of
an appliance that the seller shall provide a repair
warranty.

 “A thing known by common usage is like a
stipulation which has been made.” (Majallah,
article 43)

 “A thing known amongst merchants is as though
fixed by stipulation between them.” (Majallah,
article 44)
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 Sanctioned by Law

 Stipulation that Islamic law prescribes clearly

such as stipulation for right of option for three

days.

 “If you trade, then say: “no wheedle/cheating”,

and I have an option for three days.” (Meaning

of the •hadith)
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 An irregular/voidable stipulation refers to “a

stipulation that confers an additional advantage,

which would not have otherwise been obtained

under the prescribed effects of the contract, on

one of the contracting parties or the subject

matter of the contract or a third party.”
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 Examples include a stipulation where the seller
of a house stipulates with the buyer that he shall
be allowed to stay in the house for a certain
period after the sale, the seller of a race horse
stipulates with the buyer that he shall not re-sell
it and the seller of a quantity of food agrees with
the buyer that the buyer shall give the whole or
part of the food to the poor in the town.

 The existence of any of these stipulations will
render the contract irregular according to the
Hanafis, valid according to Malikis and void
according to Shafi„is.

 The rule mentioned by Hanafis confined only
that contract of exchange and not to charitable
or gratuitous contracts.
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 Void stipulations according to Hanafis, refer to “those

that do not fall under any of the categories of a valid

stipulation and at the same time do not confer any

additional advantage to any person.”;

 according to Malikis, refer to “those that contradict to the

prescribed effects of the contract and render the price

uncertain.”; and

 according to Hanbalis, refer to “those that contradict the

prescribed effects of the contract and violate the rule of

law.”
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 Examples of stipulation contrary to the
prescribed effect of contract include a stipulation
by the seller that the buyer shall not re-sell the
goods, a stipulation by the seller of a house that
the buyer shall destroy it and a stipulation by the
seller that the buyer shall not use the property
sold.

 Examples of void stipulation that contrary to law
include a stipulation by the buyer that the seller
must give him a loan in addition to the goods, a
stipulation by the buyer that the seller must buy
his property and marry his daughter and a
stipulation that involves uncertainty (gharar) of
the price or subject matter of the contract.
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 “The Prophet s.a.w forbids a sale couple with
loan.”

 “The Prophet s.a.w. forbids a combination of two

transactions in one.”

 “The Prophet s.a.w forbids gharar sale.”

 The existence of a void stipulation in a contract

will not affect the validity of that contract

according to Hanafis as the stipulation can be

severed and the contract remains valid.

However, according to Jumhur, the void

stipulation leads to the invalidation of contract.
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 There are views amongst the Muslim jurists on the
freedom to create new contract and to agree on certain
stipulation/condition (al-shart).

 The view allowing to create new contract should be
preferred in order to prevent stagnancy of Islamic law
and to allow new innovation especially in commercial
and financial matters. Thus, it is allowed to have contract
of al-ijarah thumma al-bay‘ (hire follows by purchase),
al-rahn (mortgage) based micro-credit/micro-finance,
murabahah, bi amr li al-shirak (cost-plus sale upon
request of the purchaser), musharakah mutanaqisah
(diminishing partnership) etc.
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 The view allowing the freedom of the contracting
parties to make stipulation should be upheld.
This is to prevent hardship to the contracting
parties and to honour their wishes.

 Creating new contract and making stipulation
should be free from any contradiction to the
basic and main principles of Shari‘ah.

 THANK YOU
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